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URING the past winter I have delivered a series of lectures 
before the Boston Chapter of the American Institute of 
Banking. These lectures have been taken down in shorthand 
and printed for the benefit of members of the Chapter. I have 
received a number of requests to allow these lecture notes a 
wider circulation ; and hoping that the very brevity and sim- 
plicity of my statement of the law might be helpful to some, I 
have consented. I have not attempted to change the form of 
my oral remarks, and the lectures are necessarily subject to such 
limitations as the nature of the course involved. My statements 
of the law are not exhaustive and the choice of topics has been 
dictated chiefly by questions of practical interest. My audience, 
not being lawyers, did not require the citation of authorities. 
The law referred to is that of Massachusetts, unless it is other- 
wise stated, though most of what 1 have said expresses the 
law of other States. 
I In the hope that my numerous references to the sections of 

the Negotiable Instruments Law may not prove confusing to 
readers outside of Massachusetts, I call attention here to my 
statement in section 246 with reference to the numbering of the 
sections of the law in Massachusetts. 
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Lecture One, 
Contracts. 



§ I. Introductory. — I shall conduct these lectures as in- 
formally as possible, and 1 want all of you who will to ask ques- 
tions. There is nothing that helps the lecturer so much as inquiries 
that show what his hearers are thinking about, and 1 think there 
is nothing that helps the listener so much to grasp the real point 
of a rule of law as to make inquiries how a rule actually works in 
practice. You are constantly seeing in your work conditions 
where questions of law arise, and it is helpful to all of us if those 
facts are put before me. 1 shall reserve the last ten minutes or so 
of each hour for such questions and for answering them. You 
may either ask questions orally then, or you may hand in written 
questions relating to previous lectures or that may have occurred 
to you during the week. 

With this little introduction 1 will take up my subject, which is, 
for the first part of the course, general business law, and for the 
latter half, the law of negotiable instruments. 

§ 2. Meaning of Business Law — Business law is a loose 
term used to cover kinds of law that come up most often in business 
transactions. It is not a term of any exact boundary, but most 
business law is based in one way or another on the law of con- 
tracts, which is one of the largest subjects in the law. Bills and 
notes, for instance, are special forms of contracts. 

In order to understand business law at all, therefore, it is neces- 
sary at the outset to have some knowledge of the fundamental 
principles of the law of contracts. 

§ 3. Definition of Contracts. — And what is a contract? 
Simply a promise or set of promises which the law enforces as 
binding. Any promise, if it is binding, is a contract or part of a 
contract. 

So the law of contracts in their formation resolves itself into 
this: What promises are binding? A man may make all sorts of 
promises, but when has he a right legally to say " 1 have changed 
my mind, I am not going to do what I said 1 was," and when will 
he be liable in damages if he fails to do as he agreed? 

§ 4. Contracts under Seal and Simple Contracts. — There 
are two ways of making promises binding, and unless the promisor 
fulfils the requisites of one or the other of these two ways his 

{>romise will not be binding. The first of these ways relates to the 
orm in which the promise is made; the second relates to the 
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substance of the transaction, irrespective of the form. The way 
to make a promise binding by virtue of its form is to put it in 
writing and attach a seal to the writing. It is often thought that 
written promises are binding in any event, or that a promise that 
is not written is not binding in any event. Neither of these prop- 
ositions, however, is true. A promise is not binding merely be- 
cause it is in writing; it is necessary that something more shall 
be done. Not only must it be written, but a seal must be attached, 
in order to make the promise binding by virtue of its form. You 
are all familiar with the common ending in written contracts — 
"witness my hand and seal," that is, my signature and seal. 

§ 5. What is a Seal. — Now, a seal may be — and was 
originally — made with sealing wax stamped with a crest, initial 
or what not. This is still a sufficient seal, but the common kind of 
seal is simply a wafer attached by mucilage to the writing. An- 
other kind of seal, in use by corporations and notaries especially, 
consists simply in an impression made on the paper without at- 
taching any foreign substance whatever. Any 01 these methods of 
sealing a promise are good. 

It may seem a very ridiculous formality for the law to attach 
importance to this lapping a wafer and attaching it to the end 
of a writing. In a way it is ridiculous, but it is desirable to have 
some method by which a promise may be made binding. One 
method, as an original Question, may be as good as another so long 
as it is an easy method, and attaching a seal is an easy method, 
and one which makes it possible to make a promise binding when- 
ever you wish. 

§ 6. Requisites of Simple Contracts. — Sealed contracts 
are comparatively easy to understand. Simple contracts, which 
are promises made binding by virtue of their substance rather 
than their form, though called simple, are more difficult to under- 
stand and more complex. They are also much more common 
than sealed contracts. A simple contract is a promise, or promises, 
to which the parties have assented, and for which a pnce called 
consideration has been paid. Unless a promise is written and 
sealed, it is not binding it it is gratuitous. I may promise as much 
as I wish orally or in writing so long as 1 do not attach a seal to 
my signature and then say 1 do not care to keep my promise, un- 
less 1 have both been paid for the promise and unless there has 
been an assent by the promisor and promisee to the terms of the 
transaction. Mutual assent and consideration are then the req- 
uisites of simple contracts. 

§ 7. Offer and Acceptance in Unilateral and Bilateral 
Contracts. — The way that mutual assent is manifested is by an 
offer and an acceptance of the offer. Two people are not likely to 
express at the identical minute the same proposition. It is as a 
practical matter, then, essential that one should make a prop- 
osition, and if a contract is to be made, that the other should 
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assent to it. An offer may be made to one or more specified per- 
sons or to any one whomsoever who will do what the offer requests, 
as in case of an offer of a, reward. An offer is itself a promise, but 
conditional on the payment of a consideration or return for it 
either by some act or some promise from the other party. Accord- 
ing as the offer asks for an act or a. promise it will fall into one or 
the other of two great divisions of simple contracts; one kind 
called unilateral (meaning one-sided), t hat is. a promise only on 
j)np <ti(|£; and the other called, bilateral, a promise on each side. 

§ 8. Illustrations. — Let me give one or two illustrations of 
these contracts. I say to John:' "1 will promise to give you, 
John, 1 1 00 if you will do a specified piece of work." That is a 
proposal to make* an ejcchange of the work for the money in a 
sense, but mote exactly it is an offer to exchange my agreement to 
give the money in return Tor the work. 1 am not saying to John: 
" If you will agree or promise to do that work I will promise to 
give you the money." 1 am saying that I will give you the money 
if you actually do the work. That offer requires the actual doing 
of the work before it is binding. Until then the price requested 
for the promise -has not been paid. It is an offer of a unilateral 
contract. • 

Again, when I say to. a man: " If you will spade up my garden 
I will pay you |2 a day," I am making an offer for a unilateral 
contract. 1 am asking him to spade up the garden; not to prom- 
ise to spade it up, but to vo it, and when he does it he can hold 
me liable on my promise to pay him f 2 a day. The promise will 
have become binding because I have been given the payment 
that I asked for my promise. 

But if I say to a man: " If you will agree to work for me the 
next month I will pay you |ioo," and the man says, "All right," 
then you have a bilateral contract. 1 am asking him, as the price 
of my promise, not to work but to agree to work and he has prom- 
ised to do so. 

The form of wording in simple contracts is immaterial. Any 
plain language is sufficient for an offer, and as for acceptance, it 
does not matter whether the acceptor says "all right," or "I 
accept your offer," or in what form he expresses his assent. The 
question is, does he express assent? 

Now, the offerer is at liberty to name any consideration in his 
offer that he sees fit. He can name, in other words, whatever 
price for his promise that he chooses to ask. If the person ad- 
dressed does not choose to pay that price, all he has to do is to 
reject the offer, but he can bind the offerer only on the terms pro- 
posed. Therefore, if the offerer asks for an act in return for his 
promise that is, for an immediate payment, or work, or the giving 
of property for his promise, no contract can be made by the person 
addressed saying "All right, 1 will do it;" that is not giving the 
price the offerer asked. On the other hand, should the offerer ask 
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for a promise and not for an act, the acceptor must be given the 
promise he asks for. 

§ 9. Option without Consideration. — A common business 
transaction that presents very well the principles governing the 
formation of simple contracts is what is called an option. Sup- 
pose the owner of a mine says: " 1 will sell you this mine for 
150,000, and you may have thirty days to decide whether you 
choose to accept the offer or not." Now, it does not matter 
whether that statement is oral or in writing; it is merely an offer, 
and not binding as the matter stands as far as I have stated. 
However, if it were in writing and a seal attached it would be a 
binding promise to sell the mme at that price at any time within 
thirty days. If there is no seal attached, as long as the offer is 
unaccept^ and unpaid for it is not binding. The man who makes 
it may say: " I withdraw my offer. It is true that I promised to 
keep the offer open thirty days, but you did not pay me for that 
promise and I am going to break the promise. 1 withdraw my 
offer." Any offer for the formation of^ a simple contract, while 
unaccepted, may be withdrawn. But, if before it was withdrawn 
and within the thirty days' limit, the person to whom the option 
was given said, " Here is the (50,000 which you said you would 
take for your mine," the offerer would then be bound, and would 
have to perform his part of the contract. 

§ ID. Option with Consideration. — Let me change the 
character of the option a little. Stt^pose in consideration of 
1 1 ,000 paid down the owner of a mine promises to sell the mine 
for 150,000 at any time within thirty days. Here the offer, or the 
contract, for it is now more than an offer, has been paid for, and 
it is therefore binding. The person to whom the offer was made 
paid 1 1, 000 for the promise, therefore the promisor is bound to 
keep it. It was not an absolute promise to give the mine to the 
buyer, but it was a promise to sell it to him for $50,000 if he chose 
to take it within thirty days; that is a conditional promise. A 
conditional promise may be binding and paid for just as well as 
an absolute promise. 

§ n. Insurance Policy. — Take the case of a fire insurance 
policy. That is a conditional promise, a promise to pay indemnity 
for the destruction of a house by fire. That is, the performance 
of the insurance company's promise is conditional on the suffering 
by the insured of loss by fire. An insurance policy is ordinarily 
a unilateral contract, the premium is the consideration or price 
paid for the promise, and the promise is binding on the insurance 
company from the time when the premium is thus paid. Of course, 
the promise is only binding according to its terms. The insured 
has bought a conditional promise, a promise to pay if the house 
burns down. He gets that promise, but he will not become entitled 
to any money or any damages unless the house bums down nor 
unless he complies with the other conditions of his policy. 
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§ Z2. Guarantee. — Another kind of promise worth referring 
to is a guarantee. A question arises whether a business house will 
sell something to buyer on credit, and it decides it will not without 
a guarantee. Accordingly, John ^arantees that if the house will 
sell James a bill of goods, John will guarantee the payment of the 
price. That means, if James does not pay for them, John will. 
That is a unilateral contract in which the promise is conditional, 
and the consideration for that promise is the selling of goods to 
James. 

§ 13. Preliminary Negotiations. Advertisements. — An 

offer is sometimes difficult to distinguish from other things. Sup- 
pose the case of an advertisement. A business house advertises 
that it will sell goods for a certain price. Take the case of* a bond 
list issued by a banking house. The list states that the house will 
sell specified kinds of bonds at quoted prices. John receives one 
of those lists, looks it over, sees something that looks good to 
him, and goes into the banking house and says, " I will take five 
of those bonds at the price named here." The banking house 
says, "We have sold all the bonds of that kind that we had;" 
or it says, " The market has changed on those bonds and there has 
been some advance in the price." Has John a cause of action 
against the banking house? He has if that bond list amounts to 
an offer, — that is, if the list means that the banking house offers 
to enter into a contract with any one receiving the list. But it 
has been held that that sort of advertisement does not prima 
facie amount to an offer although, it might be put in such clear 
works of agreement to sell on the part 01 the banking house that 
they would amount to an offer. Generally an advertisement of 
this sort, or anything that can fairly be called an advertisement of 
goods for sale, is held to mean simply that the advertiser has 
these goods for sale and names a price he is putting upon them; 
he invites customers to come in and deal with him in regard to 
them . rt is an invitation to come and make a trade rather than a 
direct offer of a trade. 

§ 14. Oral Agreement preliminary to Written Contract. — 
Another case of the same nature that comes up not infrequently 
is this: Parties talk over a business arrangement and then they 
say, "As this is a pretty important matter let us put it down in 
writing, let us have a written contract containing what has been 
agreed upon." When it comes to drawing up the contract, how- 
ever, they cannot agree. One party then says, " Well, we made a 
definite oral agreement any way; let us carry that out." The 
other replies, " Why, no, all that was dependent on our making a 
written agreement." The settlement of their dispute depends on 
how definite and absolute the oral agreement was. • It is possible 
to make an oral agreement binding, although the parties do agree 
and do contemplate that it shall subsequently be reduced to writ- 
ing, but generally the inference is that the oral agreement was 
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merely a preliminary chaffering to fix the terms of the writing, and 
that everything is tentative until the writing is made and signed. 
§ 15. Auction Sales. — Another state of affairs involving pre- 
liminary invitations is presented by auction sales. The auctioneer 
Euts goods up for sale, a bid is made, the auctioneer gets no other 
id, and then says, "1 will withdraw this from sale." Is the 
auctioneer liable, has he made a contract to sell that article to the 
highest bidder? When the transaction is analyzed, is this what 
the auctioneer says in effect : " 1 offer to sell these goods to the 
highest bidder?" If this is the correct interpretation, then when 
the highest bidder says, in effect, " 1 agree to buy them," there 
would be a contract. On the other hand, if what the auctioneer 
says is in effect like what the advertiser says: "Here are some 
goods for sale, what do you bid, gentlemen," then the auctioneer 
is not making an offer himself. .He is inviting offers from the 

Eeople before him, and until he accepts one of those offers from the 
idders before him there would be no contract^ and until then the 
auctioneer could withdraw the goods. And^at is the construction 
put upon the auction sale, — that the auctioneer is not making 
an offer, but is simply inviting offers. Even if the auctioneer 
promises that he will accept the highest offer, that is, that hcwilt 
sell to the highest bidder, his promise to accept the highest bid, 
not being paid for, would not be binding upon him were it not for 
a statute in this State which, in the sale of goods, would make an 
auctioneer bound to keep a promise to sell without reserve, that is, 
to the highest bidder, if he made such a promise. 

§ 16. Bids or Tenders. — Somewhat similar to the case of 
the auctioneer is the case of tenders or bids for the construction of 
buildings, or for the sale of goods to a city or to a corporation. 
There, too, the corporation or the city is simply inviting offers. 
They do not say, " We offer to enter into a contract with any one 
who makes the lowest bid," but, rather, "We are thinking of 
entering into a contract, and we want to receive offers in regard to 
it." When the offers are made by the bids or tenders, any or none 
of them may be accepted, according as the receiver thinks best. 
It is sometimes required by law that public corporations, like 
cities or counties, shall accept the bid of the lowest responsible 
bidder, but aside from such statutes, any or none of the bids may 
be accepted. 
§ 17. Termination of Offer by Revocation or Rejection. 

— Since offers do not become binding until accepted according to 
their terms, up to that time they may be terminated without 
liability. This may happen in several ways. In the first place 
an offer may be revoked by the offerer. To effect a revocation 
he must actually notify the other party of his change of mind, 
before the latter has accepted. 1 have already stated that offers 
may be rejected by the person to whom they are made. For 
instance, I say, "I offer you one hundred shares of stock at a 
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certain price, and you may have a week to think it over." You 
say " I do not care for that offer, I reject it." You come around 
the next day and say, "On reflection 1 have concluded to accept 
that offer." The acceptance is within the seven days which I 
originally said might be used for reflection, but the offer has been 
terminated by the rejection. There is no longer any offer open, 
and consequently the acceptance amounts to nothing. 

§ i8. A Counter Offer is a Rejection. — Another way in 
which offers may be terminated is by a counter offer on the part 
of the person to whom the offer was made. I say, " I will sell 
you stock for 1 1 oo a share, and you may have a week to think it 
over." You say, " I will give you $99 a share." 1 say, " No, 1 will 
not take it." You say, "Well, I will give you |ioo." You are too 
late; you rejected my offer of sale at |ioo by saying you would 
give me foQ. The mmute you say you will give me I99, my offer 
IS rejectea. Of course, when you make the counter offer of I99, 
if I say I will accept your offer to buy, that would make a con- 
tract. Offers are constantly rejected by counter offers by people 
who really intend to enter into a contract. 

Suppose A says, " I will lease you my house a year for |8oo." 
You say, "All right, I will take it if you paper the dining room." 
That rejects the offer. A new offer has been made by the person 
addressed, who offers, if the dining room is papered, to take the 
house at $800. 

§ 19. Termination of Offer by Death or Insanity. — An offer 
is also terminated by the death or insanity of either party before 
acceptance. After a contract has once b^n formed neither sub- 
sequent death nor insanity terminates liability upon it unless the 
contract is of such a personal character that only performance 
by the contractor in person will fulfil it. 

§ 20. Termination of Offer by Lapse of Time. — Fi- 
nally, an offer may be terminated by delay on the part of the 
person addressed. An answer to an offer must be sent in time, 
whether mail or telegraph is used, or whether the parties are 
dealing face to face. An offer lapses if it is not accepted within the 
time the offer specifies if any time is specified. If no time is speci- 
fied, then within a reasonable time. One may specify any length of 
time in his offer, and it will remain open for that time provided it 
is not rejected or revoked, and neither party dies or becomes in- 
sane, in the mean time. But frequently offers contain no express 
limit of time; then it is a question of what is a reasonable time, 
and reasonableness depends upon business customs, the character 
of the transaction, the way the offer is communicated and similar 
circumstances. An offer on the floor of a stock exchange will 
not last very long. A reasonable time for acceptance of such an 
offer is immediately, and an offer sent by telegraph will not re- 
main in force long. The use of the telegraph indicates that the 
offerer deems haste of importance. An offer sent by mail will 
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last longer. An offer relating to things which change in value 
rapidly will not remain open for so long a time as an offer which 
relates to land, or something that does not change in value rapidly. 

§ ai. Both Parties must be bound or neither. — Both 
parties to a contract must in effect be bound, and until they are, 
there is no contract. In a unilateral con tract, before the promise 
becomes binding, the^ pioniise e must have actually perf prm^ 
what he was requested to do/ that is, he must bind himself by 
actual performance before the offerer's promise is binding on him. 

In a bilateral contra ct, where each party makes a promise, 
n^MrerpVomise c an be binding unless and yntil, the oth er one i s. 
So that in the case of the proposed agreement to lease, as the 
proposed tenant might refuse to take the house if the dining room 
was not papered, the proposed landlord has a similar right; that 
is, since one is not bound the other is not. 

§ 22. Contracts by Correspondence. — Now, contracts are 
often made by correspondence, simple contracts especially. That 
raises rather an important question as to how and when the con- 
tract is formed. 

Suppose a letter containing an offer is addressed from Boston 
to a man in New York. A reply is sent by him from New York 
accepting the offer. That reply goes astray. Is there a contract? 
Yes. It creates a contract by correspondence for a letter to be 
mailed by the acceptor provided the offerer imposes no conditions 
to the contrary, and impliedly authorizes the use of the mails, 
as he does by himself making an offer by mail. 

But suppose the offerer in his letter says, " If I hear from you 
by next Wednesday 1 shall consider this a contract." Then, un- 
less the offerer receives an answer by the next Wednesday, there 
will be no contract It will make no difference that an answer has 
been mailed, it must have been feceiy^d . that is a conditio n of the 
offer. 

Suppose an offer is made by word of mouth, and it is accepted 
by sending a letter. Does the contract then become binding, 
irrespective of receipt of the letter? No, unless in some way the 
offerer has authorized the use of the mails in sending such an 
answer, and if the circumstances were such that the use of the 
mails would be customary, that would amount to an implied 
authorization. 

The use of the telegraph depends upon similar principles. If 
an offer is sent by telegraph, an answer may be sent by telegraph, 
and an acceptance started on its way will become binding al- 
though it is never received. Similarly, one may authorize a tel- 
egraphic answer to a letter containing an offer sent by mail, and 
if the use of the telegraph is authorized, a contract will arise at 
the moment that the telegram is sent. 

§ 23. Mistakes in the Use of Language in Offer and 
Acceptance. — Another question which has to do with the express 
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mutual assent of parties relates to the meaning of language used. 
Suppose an offerer says, " I will sell you a cargo of goods from the 
ship ' Peerless/ due to arrive from India, at a certain price." The 
buyer assents. There are two ships named "Peerless," and the 
buyer thinks one is meant, but the seller thinks the other is meant. 
Is there a contract for the cargo of " Peerless" No. i , or a contract 
for the sale of the cargo of No. 2, or no contract at all? The 
answer is, that language bears the meaning which a reasonable 
person in the position of the person to whom the offer is made 
would attach to it. If a reasonable person in his position would 
think "Peerless" No. 1 was meant, then there is a contract for 
the cargo of No. 1 . If he was not justified in thinking that, and 
ought to have thought No. 2 was meant, although in fact he did 
not think so, there was a contract for the cargo of "Peerless" 
No. 2. If either meaning were as reasonable as the other, then 
each party has a right to insist on his own meaning, and there 
woula be no contract. 

This principle often comes up in contracts made by telegraph, 
where the words of the telegram are, by the mistake of the tele- 
graph company, changed. For instance, a telegram purports to 
be an offer to sell a large quantity of lathes at |i a bundle. The 
terms as actually despatched by the seller in making his offer fixed 
the price at |i .20. The telegraph company dropped off the words 
"and twenty cents." A telegram is sent back by the buyer, "I 
accept your telegraphic offer." Then trouble arises when buyer 
and seller compare notes. Well, the offerer is bound. He selected 
the telegraph as the means of communication, and he must take 
the con^quences of a misunderstanding, which arose from a mis- 
take pfthe agency which the offerer himself selected. 



QUESTIONS. 

Question No. /. — Would there be any opportunity for action 
against the telegraph company by the offerer, the sender of the 
telegram? 

Answer, — Yes; but the trouble with that action is that on 
telegraph blanks there is always this in substance: that on unre- 
pealed telegrams this company is liable for mistakes only to an 
amount not exceeding twice the cost of the telegram; and it has 
been held in this State that that limit on unrepealed telegrams is 
not unreasonable. The sender of the telegram has agreed to the 
contract on reverse side of the telegraph blank, and he ought to 
have his message repeated if he desires to hold the company 
liable in full damages if his message does not reach the party ad- 
dressed in absolutely correct form. 

Question No, 2. — A promise is contained in a letter. Upon 
whom would the burden of proof rest if the pevson receiving that 
letter should attach a seal? 
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Answer. — The burden of proof in litigation always rests on the 
person who sues, that is, the plaintiff. If no apparent alteration 
existed on the face of the wnting the plaintiff would make out 
what lawyers call a prima facie case by presenting the letter and 
proving the signature, but the defendant could introduce evidence 
that the seal was not there when the letter was written, and the 
whole case would have to be proven by the plaintiff by a prepon- 
derance of evidence. 

Q^estion No. 3. — In the case of an offer "subject to prompt 
acceptance by wire," the man addressed accepts by wire. Is it 
necessary for the offerer to receive that despatch? 

Answer. — No; there would still be a contract, the use of the 
telegraph being authorized for answer, and there being no con- 
ditions in the offer that the acceptance should be received. 

Prompt acceptance by wire" is indeed made a condition, but 

acceptance" m contracts by mail or telegraph means in law send- 
ing an acceptance. As soon as the acceptance was delivered 
promptly to the telegraph company for transmission there was a 
contract. It is a prudent thing for offerers always to impose a 
condition requiring receipt of the acceptance, as by saying, " sub- 
ject to prompt receipt of your acceptance by wire," or "subject 
to receipt of your acceptance" by a stated day or hour. 
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Lectttfc Two> 
Contracts, 

§ 24. When Silence gives Consent. — Last week I said 
nearly all that I had to say in regard to mutual assent as an ele- 
ment in the formation of simple contracts, but there is one way 
of manifesting mutual assent, namely, by silence, of which I wish 
to say a word. There is a proverb that " Silence gives consent." 
Is it so in law? Suppose a man goes into an insurance broker^s 
and tosses some policies down and says, "Renew those policies 
please." Nobody says anything and he leaves the policies there 
and goes out. The next night his buildings bum down. Are they 
insured? They are, in effect, if the insurance broker has con- 
tracted to renew the policies, otherwise the buildings are not insured. 
Now on the bare facts, as I have stated them, they are not insured; 
some other facts must always exist to make silence equivalent to 
assent. If a person has habitually kept silence when such state- 
ments were made to him, and nevertheless carried out the pro- 
posal, it is a fair inference that he means by his silence this time 
what he meant the preceding time. Furthermore, silence, when 
the offer is unknown, can never amount to assent. In the case as 
I have put it, 1 did not say even that the insurance broker heard 
the offer; if he did, then the question would depend on whether 
he had ever done an)^hing to justify the other person in believing 
that silence would mean assent in such a dealing, or whether busi- 
ness customs justified the assumption. 

The offerer cannot by his own act make the silence of the other 
person amount to an acceptance. Suppose an offer of this sort : 

I offer to sell you 100 shares of stock at |^o a share, and unless 
I hear from you to the contrary by next Wednesday I shall con- 
clude that you have accepted my offer." The offerer does not 
get any word before next Wednesday. Nevertheless, there is no 
contract. The person addressed has a right to say, "Confound 
his impudence, 1 am not going to waste a postage stamp on him, 
but I don't accept his offer. He has no business to suppose that 
if he doesn't hear from me to the contrary I assent." 

This sort of case is not infreauently referred to. A magazine is 
sent through the mails on a subscription for a year, the subscrip- 
tion runs out, the magazine is, nevertheless, still sent. Is the 
Girson who receives it bound to pay another year's subscription? 
ere you have a little more than silence; you have the receiver 
of the magazine continuing to receive it. It he refused to receive 
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it, undoubtedly there would be no contract, but where a man takes 
property which is offered to him, he is bound by the proposal 
which was made to him in regard to the property. He ought to 
let the magazine alone if he doesn't want to pay for it. You may 
say that the receiver does not know that the subscription has run 
out, and if he did he would not take the magazine. But then he 
ought to know. He made the subscription originally. The diffi- 
culty is merely in his own forgetfulness, and he cannot rely on 

that. 
§ 35. Consideration may be Another Promise or an Act. 

— Now I come to the second great requisite in the formation of 
simple contracts, and that is consideration. A price must be paid 
for a promise in order to make it binding. The price paid may be 
another promise, in which case the contract is bilateral, or the 
price paid may be some act actually done or performed, in which 
case the contract is unilateral. 

§ 26. Adequacy of Consideration Immaterial. — Now it 
is not any act, or the promise of any act, which is sufficient 
consideration, although m general the law does not attempt to 
gauge the adequacy of the consideration; that is, parties may 
make such bargains as they wish as far as the price is concerned. 
I may say that 1 will sell my horse, which is worth I300, for |ioo, 
or for a promise to pay 1 1 00. That will be a perfectly good contract, 
if accepted, in spite of the fact that the promised horse is worth more 
than the promised price. That difference in the value of the 
promise and the value of the price may go to a great extreme. 
The horse may be a thousand-dollar animal, and the price promised 
only 1 1 00, but when you push the case to an extreme you are 
likely to get into this difficulty. Did the parties really mean to 
make a bargain? If what they were doing was arranging for a 
gift of the horse and putting up some little alleged consideration 
as a blind, that will not do; but any exchange the parties really 
in ^ood faith bargain for, with the exceptions 1 am about to speak 
of, is sufficient. 

J 27. A Smaller Sum of Money is not Sufficient Con- 
eration for the Promise to pay or discharge a Larger 
Liquidated Sum. — This is the principal exception, that in con- 
tracts or promises relating to a fixed sum of money, the considera- 
tion cannot be a smaller sum of money on the other side. If A 
promises B fioo, it will not be good consideration for B to promise 
m exchange f 50, or even $99.99, payable at the same time and 
place. In other words, the law does require adequacy in exchanges 
or agreements to exchange money. This comes up most fre- 
quently in this sort of case. A owes B fioo and says to him, "I 
can't pav it all," or " I don't want to pay it all. Will you let me 
off for I50?" B replies, "Yes, I will take I50." TTiat agree- 
ment is not binding, and even if the f 50 is actually paid, B may 
afterwards come and say, "You paid me only part of the debt 
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you owed me. It is true I said I would call the whole thing 
square, but there was no consideration sufficient in law for my 
promise, since you paid me only part of what you were bound to. 

§ 28. Unliquidated Claims may be discharged by Any 
Agreed Sum. — I must distinguish that case from another. 
Suppose A owes B some money for services, the price of which 
never was exactly fixed, but which B says are of a value of |ioo. 
Then if B agrees to take I50 in satisfaction of his claim against 
A, B is bound; the transaction is effectual. The difference is be- 
tween what is called a liquidated and unliquidated claim. 

§ 29. Definition of Liquidated Claim. — A liquidated 
claim is one of an exact amount definitely fixed. Such a claim, as 
I have said, cannot be satisfied by partial payment or promise of 
partial payment. But an unliquidated or a disputed claim — I 
mean a claim subject to a real bona fide dispute, not merely a 
dispute trumped up for the purpose of disputing a good claim 
— may be discharged by any payment on which the parties agree. 
The law does not know how much the unliquidated claim is worth, 
and will allow parties to bargain for the sale of the unliquidated 
claim, just as it will let them bargain for the sale of a horse for 
which they may fix such a price as they choose, and that price 
will not be revised. 

§ 30. Payment of Part of a Debt by One who is not 
the Debtor. — Suppose a little different case: A owes B $100 
for a liquidated claim. A's father says to B, " If you will let my 
son off, discharge him from this claim, 1 will pay you $60, not a 
cent more." B agrees, and the |6o is paid. Now B never can 

Set any more; the bargain in binding; and the reason is, although 
i was bound to pay the whole fioo, and it would have been no 
good consideration for B's promise to give up the rest for A to 
pay a part of the f 100, A's father was not bound to pay a cent 
and he may bargain for any exchange in return for a payment 
which he was not bound to make at all. Therefore, he may bar- 
gain that the debt shall be discharged. 

§ 31. Performance or Promise of Performance of a Legal 
Duty is not Sufficient Consideration. — In other words, the 
thing which will not be good consideration, whether done or 
promised, is the performance or partial performance of something 
which the man who performs or promises is under a legal duty to 
do anyway. If he ought to do it anyway, then it will not serve 
as a price for a new promise or agreement to discharge it. An- 
other illustration of that may be given: suppose a contractor 
agrees to build a house for 1 10,000; he gets sick of his job when 
he is about half through, says that it is not possible for him to 
make any money at that price and he is going to quit. Well, the 
employer says, " If you will keep on I will give you a couple of thou- 
sand more. Accordingly the builder keeps on. That won't do. 
The builder in keeping 00 building is doing no more than he was 
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J>reviously bound to do. If he wants to get a binding agreement 
or the extra $2,000 with his employer, he must get a promise 
under seal, for his own promise of performance will not support 
the promise to pay. 

§ 3a. Forbearance as Consideration. — Another kind of 
consideration that is worth calling attention to is forbearance. A 
has a valid claim against B. He says he is going to sue. B says 
if he won't sue, or won't sue for the present, B will pay some- 
thing agreed upon. That is a Kood contract so long as it is not 
open to the objection that I r^erred to a moment ago; that is, 
so long as A's claim is not for a liquidated sum of money and B's 
promise is not merely a promise to pay part of that liquidated 
sum. A may promise what B reouests, either to forbear tempo- 
rarily or to forbear perpetually. Either will be good. But sup- 
pose A has no valid claim against B, but B is reputed to be rather 
an easy mark in the community and A is a person of little scruple; 
he accordingly trumps up a claim against B with the hope of 
getting a compromise. Is forbearance of that claim by A good 
consideration for B's promise? No. A's claim must be a bona 
fide one in order to make surrender of it or the forbearance to press 
it, either temporarily or permanently, a good consideration for a 
promise of payment. 

§ 33- Statute of Limitations. — Another case of a promise 
relating to a subject of very frequent importance in commercial 
law, and law generally, is a promise to pay a debt barred by the 
statute of limitations, and 1 may take this occasion to say a 
preliminary word in regard to that statute. This statute pro- 
hibits the bringing of an action or a claim after a certain period. 
It is a different period for different sorts of claims. A judgment 
may be sued on twenty years after it is rendered ; so may a con- 
tract under seal or a witnessed promissory note (that, by the way, 
is the only advantage of having a witness to a promissory note, 
and frequently is a considerable advantage in regard to a note 
which is expected to be held for a long time). On the other hand, 
ordinary contractual claims expire in six years. Claims in tort, 
that is, for injury to person or property, last even a shorter time, 
but the ordinary contractual statute of limitation is six years. The 
statute begins to run against a promissory note, or other contract 
not from the time when it is made, but from the time when it is 
by its terms to be performed. A note made now, payable the first 
of January next, will not be barred until six years from the ist 
of January, not six years from now; and if it was made payable 
in ten years, as a mortgage note might well be, the statute would 
not bar it for sixteen years. 

§ 34. Promise to pay Barred Debt. — Now, it has been 
held, thou^ the reasons are not very easy to explain, that a new 
promise will revive a debt so far as the statute of limitations is 
concerned. There need be no consideration for such a promise 
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other than the existence of the old indebtedness; that is said to 
be a sufficient consideration, although, of course, it can hardly 
be said to be given as a price for the new promise: Take a prom- 
issory note payable Jan. i, 1^05. If nothing happens, that is 
barred on Jan. i, 191 1, but if m 191 1 or 1912 the maker says, in 
effect, " I know I owe that old note. I have not paid it, but I 
will pay it," he will be liable on that new promise, and the statute 
will Degin to run again and run for six years from the making of 
that new promise. It is not enough that the debtor should admit 
that there was a liability; he must promise to pay it in order to 
make himself liable. Suppose, instead of a new promise made 
after the statute had run in 191 1 or 1912, the maker had said 
before the maturity of the note, we will say in the course of 19 10, 
" Don't worry about that note, 1 shall pay it," that also will start 
the statute running afresh. In other words, the new promise 
may be made before the maturity of the note, or before the statute 
has completely run as well as after the statute has completely 
run. In either case the new promise will start a fresh liability 
and keep it alive for six years from the time when the new promise 
was made. Of course, if the new promise is made the day after 
maturity of the old obligation, the total effect will be simply to 
extend the time of the statute one day, because only one day of 
the six years had run at the time the new promise was made, and 
counting six years from the new promise gives only one day more. 

§ 35. Part Paynoient of Barred Debts. — Not only will a 
new promise in express terms ke^ the statute of limitations from 
barring a claim, but any part payment will have the same effect, 
unless at the time the part payment is made some qualification 
is expressly stated. A debtor may say, " 1 will pay you this part 
of my debt, but this is all," and incur no further liability; but a 
part payment without such a qualification starts the statute run- 
ning afresh as to the balance of the debt. It is by these part 
payments that notes are frequently kept alive for a long series of 
years. Interest payments are as effectual for the purpose as pay- 
ments on account of part of the principal. A new six years begins 
to run from each payment of interest. The debtor may, however, 
say, " 1 will pay you half this debt," or, " 1 will pay you the debt 
in installments of |io a month." Such promises are bilfiding ac- 
cording to their terms, and do away with the statute of limita- 
tions to that extent, but they do not enable the creditor to recover 
anything more than the debtor promises. 

§ 36. Revival of Debts discharged by Bankruptcy or 
Voidable for Infancy. — A somewhat similar sort of revival of 
an old obligation occurs where a debt is discharged in bankruptcy. 
If a discharged bankrupt promises to pay his indebtedness or make 
a payment on account of it, it will revive his old obligation and he 
wnl be liable again. And, similarly, though one whom the law 
calls an infant, that is, a minor under the age of twenty-one, 
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incurs indebtedness prior to his majority, he can avoid liability 
(unless the indebtedness was incurred for what are called neces- 
saries, that is, food, clothing, shelter and things of that sort); 
yet if he promises after he has become of age that he will pay these 
debts, from which he might escape, thereafter he is liable. 

§ 37. Contracts which must be in Writing. — There is 
in some contracts, one other requisite besides those of which I 
have spoken, necessary to make them enforceable, and that is a 
writing. I have already said that a writing is not, as such, essen- 
tial to the validity of a contract, but there are contracts of a few 
special kinds that the law requires to be in writing by virtue of 
a very old statute called the statute of frauds, because it is sup- 
posed to prevent fraud and perjury. Sometimes, however, it 
causes fraud and perjury. 1 will state briefly what contracts 
require a writing for their validity. 

(1) Any contract for the sale of land, or any interest in or con- 
cerning land, requires a writing in order to make it binding. The 
commonest kind of contracts in regard to land are leases or con- 
tracts for leases. An oral lease creates what is called a " tenancy 
at will," that is, the agreement, in so far as it specifies a fixed term, 
is wholly invalid, but while the tenant occupies he must pay at 
the agreed rate ; but he has no right to stay in ; he may be turned 
out, even though he pays his rent promptly, on notice equal to 
that between rent days; and, similarly, he has a right to go out 
on giving the same short notice. 

(2) A contract to make a will must be in writing. That is not 
a very common sort of contract, but sometimes a man promises 
in consideration of certain services to make a will in another's 
favor. The possibility of fraud in such cases is considerable. 
The testator is always dead before the question comes up, and 
then if the alleged promisee were allowed to prove by oral state- 
ments a contract to bequeath the testator's property on terms 
which the promisee says were agreed upon between them, it 
would afford a chance to produce the same effect as if oral wills 
were allowed. 

(3) A contract in consideration of marriage, that is, for a mar- 
riage settlement, must be in writing. 

(4) Guaranties. This is a very important class and leads me 
to call attention to the distinction between a guaranty and a 
contract somewhat similar. Suppose A writes to Jordan, Marsh 
Company, " Please sell B six good shirts and charge the same to 
my account." That is not a guaranty. A is in that case a pur- 
chaser just as much as if he ordered the shirts sent around to 
himself. Nor is it any more a guaranty if it was further agreed 
between A and B that B should pay A for the shirts. On the 
other hand, if A should write to Jordan, Marslji Company, " Let 
B have six shirts and if he doesn't pay I will," then you would 
have a guaranty. It is of the essence of a guaranty that there 
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should be a principal debtor and that the guarantor's liability 
should be only secondary. Now a guaranty must be in writing. 

(5) An agreement not to be performed within a year must be 
in writing, and this provision of the statute has been the subject 
of rather an add construction by the courts. The words " not to 
be performed within a year" have been construed to mean "which 
cannot possibly be performed within a year." Suppose A hires 
B for a year from to-morrow, that is one case; contrast with it 
a promise to hire B for all B's life, or all the promisor's life. Now 
the first of those bargains is within the statute and must be in 
writing, but the second, although it seems for a much longer 
period, being for the whole life of the promisor or promisee, is 
not within the statute. The man on whose death the promise 
depends may die within a year, so there is a possibility of perform- 
ance within a vear. A promise to employ B for all his life, smce that 
may possibly be done within a year, therefore, neal not be in writ- 
ing. But a promise to hire a man for a year from to-morrow can- 
not be performed in a year. True, he may die within a year, and 
then the contract cannot be enforced, but there will not be per- 
formance. What was agreed was service for a year from to-mor- 
row and that cannot possibly be done earlier than a year from to- 
morrow. 

(6) A contract for the sale of goods amounting to over I500 in 
value must be in writing, or in lieu of a writing there must be some 
part payment, or some part delivered of the things bought. 

(7) A bargain for a loan of money reserving a rate of interest 
exceeding 6 per cent, must be in writing. You can bargain orally 
for 6 per cent down to 1 per cent, or nothing, but a bargain for 
above 6 per cent, must be in writing. 

Now when I say these contracts must be in writing, that means 
the promise must be in writing and must be signed by the party 
to be charged, that is, the promisor. It is not always necessarv 
that the whole contract be in writing, that is, the promises on both 
sides. All that is necessary is that the promise of the defendant, 
the person you are seeking to hold, should be in writing. But as 
neither party can tell beforehand which one may seek to evade 
it, the only way each can be safe, if the contract is one of the 
seven kinds which I have enumerated, is to demand that the prom- 
ise of the other be written and signed. 

§ 38. Performance of Contracts. — Now we have got our 
contract formed. After that it does not make much difference 
whether it is under seal or whether it is a simple contract; the 
rules governing the contract subsequent to its formation are very 
much the same. The primary rule running through the law 
governing obligations to perform contracts is that ifja. man has 
oncfijformed a ^od contract he^niust dp as he agreed. If you 
remember That TFundamerital "principle ybii cannot generally go 
far wrong. 
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§ 39* Conditional Contracts Insurance. — But now what 
does he agree? That often may depend on certain conditions he 
states in his promise. Take the msurance policy that I have 
alluded to. An insurance company promises to pay f $,000, but 
it does not promise to pay in any event; the condition "if the 
house bums down" is obviously a qualification of the promise. 
But there are other conditions in the insurance policy. The in- 
surance company says it will not be liable if gasolene is kept in 
the house beyond a small quantity necessary for cleaning. That, 
too, is a condition of its promise to pay |5,ooo; so that "if the 
house bums down," "if gasolene is not kept in the house," "if 
the house is not unoccupied more than three months," and "if 
mechanics are not allowed in possession of the property for more 
than a certain length of time," are all conditions, and the com- 
pany's main promise need only be kept if the conditions are com- 
plied with. That is why an msurance policy is not always quite 
as good as it seems, — because there is a large promise in large 
print; but there are a good many qualifications in smaller print 
which are really part of the promise and must be taken into 
account. 

§ 40. Conditions in Building Contracts. — Another kind 
of conditional promise often occurs in building contracts. The 
Employer agrees to pay the builder or contractor on the produc- 
tion of an architect s certificate. Now it doesn't do the builder 
any good to build that house unless he gets the architect's certifi- 
cate, for he has been promised pay only on condition that he 
produce it. That is the promise between the parties. That is 
the only promise. 

§ 41. When Performance of Conditions is excused. — It 
is obvious that these conditions in promises may be sometime 
used to defeat the ends of justice, and undoubtedly they are so 
used sometimes. A person who draws a contract cleverly will put 
in a great many conditions qualifying his own liability, and will 
try to make the promise on the other side as unconditional as 

Eossible. The law cannot wholly do away with these conditions, 
ecause in general, so long as parties do not make illegal bargains, 
they have a right to make such bargains as suit themselves. The 
court cannot make their agreement for them, but it is held that 
if a condition will lead to a real forfeiture by an innocent promisee, 
the law will relieve the promisee. Thus, in the architect's cer- 
tificate case, if the house was properly built and it was merely 
ill temper on the part of the architect that prevented him from 
giving the certificate, the court would allow the builder to recover, 
and even if the architect had some good reason for refusing the 
certificate, the court would not allow the builder to be permanently 
prevented from recovering anything on the contract, providing 
the builder had substantially though not entirely performed his 
contract and had acted in good faith. If, however, his default was 
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wilful, if he had tried to beat the specifications, and the architect 
had found him out and therefore refused the certificate, the only 
thing the builder could do would be to go at it again, tear out his 
faulty construction, and build as he had agreed. 

QUESTIONS. 

Question No, /. — When do offers terminate? 

Answer. — They may terminate in several ways: (i) by revo- 
cation by the offerer; (2) by rejection by the offeree; (3) by 
lapse of the time that the offer specified, if it specified any time 
that it would remain open; (4) by lapse of a reasonable time if 
the offer specified no time. And finally (5) by death or insanity 
of either party prior to acceptance. Now if an offer is terminated 
in any of these ways prior to acceptance, the thing is all off; but 
if the acceptance gets in before any of those things happen, then 
you have a valid contract. 

Question No. 2. — Is it always sufficient when a man says "I 
accept? " 

Answer. — That is always sufficient in the case of a bilateral 
contract where a promise is requested, but if I said to you, " I 
will give you }5 if^ you will bring me a book here," it would not 
make a contract to say " 1 accept." I said 1 would give you f; 
if you brought the book here, and nothing but bringing it here 
will form a contract. The offeree must always do what the offerer 
asks him. If an offerer asks for a promise, any form of words indi- 
cating assent would be sufficient, because they would mean, in 
effect, " 1 agree to make the promise you specify in your offer." 

Question rJo. }. — In the case of partial payment made by a 
debtor and the creditor said he would accept it as full satis- 
faction, is the creditor bound, or can he sign any form of paper 
by which he will be bound? 

Answer. — Supposing it is impossible for the creditor to get 
anything more and he agrees to accept a partial payment in full, 
there is no binding contract if the claim was a liquidated and un- 
disputed one, but if the payment was in settlement of an unliqui- 
dated claim, there is a binding contract, and the creditor can collect 
nothing further. If, however, the original claim were liquidated 
and undisputed is there any sort of paper the debtor could ^et 
from the creditor that would release him absolutely? A receipt 
in full would not do it; the receipt in full is something to which 
business men attach more virtue than it possesses. It is merely 
evidence of an agreement to accept what has been received in 
full payment. But as we have seen, such an agreement is not 
valid without consideration, and payment of part of a debt ad- 
mittedly due is not sufficient consideration. The really virtuous 
instrument is the release under seal that will do the work whether 
the debtor paid part of the debt or not, since a sealed instrument 
needs no consideration. 
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Question No. 4. — Suppose a witness heard the words? 

Answer. — It would not make any difference that there was a 
witness. I have assumed in all that I have said that the facts 
are proved. Suppose that neither party denied the facts. Let 
the creditor admit that he did receive this I50 as a full payment 
and did give the debtor a receipt in full. Still, he can say, " I 
propose to break my agreement since it was not supported by 
sufficient consideration, and I shall collect the balance. 

Q^esiion No. 5. — In the case of the book. Suppose you offered 
me I5 for it and I went up and got to the door, then you refused 
to take the book. 

Answer, — That is a case that has given rise to a great deal of 
discussion among writers on the law of contracts. The general 
disposition is to try to hold that promise binding, and yet the 
difficulty is that the offeree has not fully done what he was asked 
to do, and if he chose to turn back and take the book he could do 
so without liability. He could say, " I did not promise to bring 
the book. 1 brought it part way, the walk was long and 1 am 
poing to take it back." If he is thus free to withdraw it seems 
impossible to deny that the other party is equally free. 

Question No. 6. — In the case of money. Suppose a man had 
a 1 100 bill and he wanted some change very badly, and another 
man had I99. Could he take that for the 1 100 bill? 

Answer. — Yes, 1 suppose that would be all right. That leads 
to a little finer distinction than I spoke of in the lecture. If a 
man wants a particular kind of money, as gold, or silver, or quar- 
ters, the principle 1 stated in my lecture does not apply; it only 
applies to dollars as such and cents as such. Ninety-nine dollars 
will not serve as consideration for a promise to give fioo, but 99 

i;old dollars, or one-dollar bills, if that form of money is particu- 
arly desired, will serve as consideration for a promise to pay 
1 1 00. Moreover, the question calls my attention to another 
matter which I should make clear. It is onlv promises which need 
consideration. Not only can you give a |io bill for a smaller 
amount in change, but you can give it for nothing, and if you do 
so you cannot recover it. In other words, you must distinguish 
between actually giving |io on the one hand, and, on the other 
hand, promising to give |io or agreeing to give up a claim for 
1 10. The f 10 itself may be given for no consideration at all, so 
long as the money is actually handed over. It is impossible to 
hand over a promise to give fio and it is impossible to hand over 
a claim for |io. All that can be done in such cases is to a^ee 
to hand over the |io or to agree to give up the claim, and it is 
such agreements which need consideration in order to make them 
binding. 
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Contracts. 

§ 4^« In Contracts of Employment, Work must be per- 
formed before Payn^ent is Due. — There are other matters 
which qualify the obligation of a promisor to perform besides ex- 

Jress conditions such as those I have alluded to. Take.this case: 
ohn promises to work for the A. B. Company; the A. B. Com- 
pany promises to employ him and to pay him a salary of |i,ooo 
a year. John comes to work the first day and works awhile, 
and then he says he would like his thousand dollars. The A. B. 
Company says, "Well, you have got to do your work first." 
John says, " Why should I work first and trust you for pay, rather 
than you pay first and trust me for the work? I will keep on 
working, but I want the pay now." Of course, the employer is 
right in refusing to pay until the work has been done, even thou^ 
the promise of the employer is not expressly qualified by the state- 
ment that after the work has been done he will pay |i,ooo. It 
has been dictated by custom, rather than by anythmg else, that 
where work is to be performed on one side and money to be paid 
on the other, in the absence of any statement in the contract to 
the contrary, the work must be done before the pay is given. 
The result is this: that John must work anyway, his promise 
to work being absolute; but the employer's promise to pay the 
money is, in effect, conditional. It is subject to an implied con- 
dition, as it is called, that John shall have done the work he 
agreed to do. The promise of the employer is, in effect, " I will 
pay if vou previously have done the work." But John's promise 
IS absolute: " I will work." He has to trust for the pay. 

§ 43. Performance First Due under a Contract must be 
given before Performance Subsequently Due from the other 
Party can be demanded. — And that case is an illustration of a 
broader principle which may be stated in this way: where the 
performance promised one party to a contract is to precede in 
time the performance by the other side, the party who is to per- 
form first is bound absolutely to perform ; whereas the party who 
is to perform subsequently may refuse to perform unless and until 
the other party performs. I have been dealing with a case where 
the promises of the two parties could not be performed at the 
same time. You cannot work for a year and pay 1 1,000 simul- 
taneously. One performance takes a whole year and the other 
performance takes only a moment. 
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§ 44. Pcrfonnanccs Concurrently Due. — But frequently we 
have cases where both promises can take place at the same time. 
The commonest illustration of that is a contract to buy and sell. 
You can pay the price and hand over the goods simultaneously, 
and when a contract is of this character, that is, where both per- 
formances can be rendered at the same time, the rule is that in the 
absence of agreement to the contrary, they must be performed 
simultaneously. John agrees to buy James' horse and pay I200 
for it, and James agrees to sell the horse for I200; that is a 
bilateral contract 01 purchase and sale. Now suppose neither 
party does anything, has each party broken his promise? It 
might seem so, for John has not bought the horse or paid for 
it as he agreed, nor has James sold the horse. But where each 
party is bound to perform simultaneously with the other, if either 
wants to acquire any rights under the contract he must do what 
is called putting the other party in default, that is, he must offer 
to perform himself. John, therefore, must go to James, offer 
I200 and demand the horse if he wants to assert that James has 
broken his contract. And James, on the other hand, if he wishes 
to enforce the contract, must go with the horse to John and say, 
"Here is the horse which I will hand over to you on receiving 
simultaneously the I200 which you promised me for it.'' The 
obligation of the two promises when they can be performed simul- 
taneously is called concurrently conditional, that is, each party 
has a concurrent right to performance by the other, and has a 
right to refuse performance until he receives, concurrently with 
his own performance, performance by the other party. 

§ 45. Installment Contracts. — Sometimes contracts are more 
complicated than those which I have stated, such as contracts of 
service and contracts to buy and sell. This, for instance, is a 
type of a very common sort of contract in business: a leather 
manufacturer uses large quantities of tanning extract in his tan- 
nery. He makes a contract for a regular supply, so many barrels 
each week for a year, for which he agrees to pay a specified price 
a barrel on delivery. The extract promised him is sent for some 
time just as agreed. We will suppose, then, perhaps the extract 
manufacturer is slow in sending what he promised; there is a 
delay; perhaps the extract that is furnished is not as good as it 
was or as the contract called for. What can the leather manu- 
facturer do about it? Of course, he can keep on with the contract, 
taking what the extract manufacturer sends him, getting as much 

Performance as he can, and sue for such damages as he may suffer 
ecause of the failure to give what was promised completely. 
But he does not always want to do that. Suppose it is necessary 
for his business that he should get tanning extract and get it 
regularly. He does not want to wait and take chances on the 
extract manufacturer's delays in delivery and inferiorities in 
quality. He wants to make a contract with somebody else and 
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get out of his bargain with the first extract manufacturer alto- 
gether. May he do so? No question in contracts comes up in 
business more often than that. And the answer to the question 
is this: it depends on the materiality of the breach, takmg into 
consideration the term of the contract and the magnitude of it. 
Is the default so serious as to make it fair and just in a business 
sense to call the contract wholly off; or will justice be better 
obtained by making the injured garty keep on with the contract 
and seek redress in damages for any minor default. 

§ 4^* Materiality of Breach in Contracts of Employment. 

— The same thing comes up very often in contracts of employ- 
ment. Suppose an employer hires an employee for a year, and 
in the course of the year the employee at some time or other fails 
to fulfill his contractual duty as an employee. He is negligent 
and in some respect fails to comply with his contract, to render 
good and efficient service. Can the employer discharge him? 
We must ask how serious is the breach. A merely negligent 
breach of duty is not so serious as one which is willful. Or the 
breach might be on the other side of the contract. Sup]X)se the 
employer has promised to pay a certain sum each month as sal- 
ary during the year, and does not pay promptly. Has the em- 
ployee a right to say, " You pay my salary on the first day of 
the month as you agreed, or 1 leave"? No, he does not have a 
right to speak so positively as that. A single day's delay in the 
payment of one month's installment of salary would not justify 
throwing up a year's contract. On the other hand, if the delay 
ran along for any considerable time, it would justify the employee 
in refusing to continue. You will see that this principle of ma^. 
terialitv q \ fhr hrr n^h ^ti one side as justifying a refusal to per- 

(fm on the other is rather an indefinite one. It involves ques- 
tions of degree. That is so in the nature of the case. It cannot 
very well be helped. 
§ 47* Prospective Inability of One Party Excuses the Other. 

— There is one other kind of thing which justifies one party to a 
contract in refusing to ^o on with the contract, and that may be 
called prospective inability to perform on the part of the other side. 

§ 48« Insolvency or Bankruptcy. — Let me give one or two 
illustrations of that. You have entered into a contract to sell a 
merchant loo barrels of flour on thirty days' credit. The time 
has come for delivery of the flour, but the merchant is insolvent. 
He says to you, " I want you to deliver that flour; the agreed day 
has come." You say, " But you cannot pay for the flour." " Well," 
he replies, " it is not time to pay for it. You agreed to give me thirty 
days credit; perhaps I shall be able to pay all right then. I 
have not broken my promise yet, and as long as I am not in de- 
fault in my promise you have no right to break yours." You 
have a right to refuse to deliver the flour because, though the 
buyer has not yet broken his contract, the prospect of his being 
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able to keep it, in view of his insolvency, is so slight that his 
prospective inability to perform in the future when the time comes 
excuses you from going on now. Insolvency or bankruptcy of 
one party to a contract will always excuse the other party from 
giving credit or going on with an executory contract, unless con- 
current performance is made by the insolvent party or security 
given for future performance. 

§ 49* Repudiation. — So will repudiation, as it is called, of a 
contract by one party. Repudiation means a wrongful assertion 
by one party to a contract that he is not going to perform in the 
future what he agreed. After such repudiation the other party 
may say, " 1 am not going to perform now what I agreed to per- 
form, since you have said you will not perform in the future 
what you agreed. 1 shall not go ahead and trust to you, even 
though I did by the contract agree to give you credit, m view of 
the fact that you have now repudiated your agreement by say- 
ing that you are not going to do what you agreed." Repudiation 
may be indicated by acts as well as by words, and often is indi- 
cated partly by words and partly by acts. 

§ 5<>* Transfer of Property to which the Contract relates. 
— Still another illustration of prospective inability arises where 
a contract relates to specific property, as a certain piece of land, 
and before the time tor performance comes, the owner of the 
land who had agreed to sell it, we will suppose, transfers it to 
somebody else or mortgages it. The man who had agreed to 
buy that piece of land may withdraw from the contract. He 
may say, ''You might get the land back at the time you agreed 
to perform, but 1 am not going to take any chances on that. I 
am off the bargain altogether." 

§ 5i« Importance of Exact Provisions in Contracts. — So 
much for the rather difficult subject of the mutual duties of parties 
to a contract in the performance of it. The best way to avoid 
doubt or uncertainty in such matters is to provide very exactly 
in the contract what the rights of the parties shall be in certain 
contingencies. The law always respects the intention of the 
parties when it is manifested, and it is only when they have said 
nothing about their intention that these rules which 1 have been 
speaking of become inportant. 

§ 53. Fraud. — The next question in regard to contracts 
arises out of certain grounds of defence that may come up and 
the most important of these is fraud. Fraud is deception; it is 
inducing the other party to believe something which is not true, 
and by inducing him to believe that influencing his action. The 
ordinary way in which fraud is manifested is by misrepresenta- 
tions. A purchase or sale of stock or of goods may be induced 
by fraud. A loan may be obtained from a bank by fraud, that 
is, by misrepresentation of material facts which influence the 
other side to act. 
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§ 53* Misstatements of Opinion are not Fraudulent. — Now 
what kind of misrepresentation amounts to fraud? There must 
be a misrepresentation of a fact. Merely a misrepresentation of 
opinion is msufficient, and what is opinion and what is fact has 
been the basis of a good many lawsuits. 

John offers his horse to James for sale at $300. He says that 
it IS the best horse in town. Well, it is not the best horse in town 
by a good deal, but that sort of statement cannot be the basis of 
an allegation of fraud. That a thing is "good," or "the best in 
the market," or similar general statements, all of which ought to 
be known to the heafer to be simply expressions of opinion, are 
not statements of positive fact. 

Take these two statements in regard to the horse. "He can 
trot very fast." That is a mere statement of opinion. To some 
minds 8 miles an hour is very fast; to more enterprising persons 
1 5 miles an hour is necessary in order to make travel seem fast, 
lliose are matters of opinion. But a statement that the horse can 
trot 12 miles an hour, or has trotted i mile in three minutes on 
the track, are statements of fact, and if untrue are fraudulent. 
A statement of value is a statement of opinion and cannot be the 
basis of fraud. A statement that the horse is worth ¥300, or 
is worth twice as much as the owner is asking for him, cannot be 
relied upon; but a statement that I300 was paid for this horse, 
or was offered for him, is an assertion of fact, and if untrue would 
be the basis oif an allegation of fraud. 

§ 54* Promises are not Fraudulent because broken. — A 
promise is not a statement of fact. A man may promise to do 
something and fail to carry out the promise, and in consequence 
the person he was dealing with may regret the bargain he entered 
into, but his only remedy is to sue for damages for breach of the 

Erpmise if it was part of a contract. He cannot assert that merely 
ecause the promise was not kept the transaction was fraudulent. 
§ 55. Statements must have been calculated to induce Ac- 
tion. — Generally speaking, the statement relied on as fraudulent 
must have been made with the purpose of inducing action. For 
instance, suppose John likes to tell large stories. He tells James 
things about his neighbor's horse. John does not do this for any 
purpose except to brag about living near a man who has such a 
splendid horse, but James suddenly takes the notion he would 
like to have that horse and he goes and buys it. Now it was not 
legal fraud on John's part to tell those lies about the horse, even 
though they did induce James to go and buy it, unless John, as 
a reasonable man, ought to have known that James was likely to 
be influenced in his business conduct by the statements. If, as 
a reasonable man, John ou^ht to have known that James was 
likely to buy the horse, as mi^ht have been the case if James had 
been talking about buying him, then it would be fraud, and it 
would not make any difference in regard to its being fraudulent 
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that John had nothing to gain by telling these lies, that he was 
simply doing it for the fun of the thing. 

§ 56* Remedies for Fraud* — What remedy has the de- 
frauded person? The law gives him two remedies of which he 
may take his choice; he cannot have both, but he can have either. 
One is to sue the ifraudulent person for such damages as have 
been suffered, and the other is to rescind the transaction, to get 
back what has been given, or to refuse to go on with the contract 
at all if it is still wholly executory. 

§ 57- Duress and Undue Influence. — There are certain de- 
fences similar to fraud; duress, or undue influence, is one of 
them. That is comparatively rare. It is compelling a person to 
do what he does not want to do, making him agree to a bargain 
that he would not agree to except under compulsion, as by fear 
of personal violence or imprisonment ; and a bargain made under 
these circumstances can be rescinded or set aside. Merely threat- 
ening to enforce your legal rights by suit against another is not 
duress, though it may in fact induce him to agree to what he 
would not otherwise have a^eed; but to threaten criminal pro- 
secution as a means of extorting money or inducing an agreement 
is illegal and itself a crime. 

§ 58* Mistake of Fact. — In certain cases, also, a mutual 
mistake of a vital fact is ground for setting aside a contract, but 
these cases are not very common. Mistake generally does not 
prevent the enforcement of contracts. Usually where there is a 
mistake, it is of a character for which one party or the other is 
to blame. If the mistake arises out of deception it is fraud. If 
the mistake arises simply because the mistaken party has failed 
to inform himself, as he might have, of the facts, then it is no 
defence at all. But if both parties acting under the mutual 
assumption that some vital fact was true in making a bargain, 
either one of them may avoid or rescind the bargain when it appears 
they were both mistaken. 

§ 59* Impossibility. — Impossibility is sometimes a de- 
fence to the performance of a contract. Perhaps the simplest 
illustration of this arises in a contract for personal services of 
any kind. Illness or death of the person who promises the serv- 
ices excuses performance. Death does not usually terminate a 
contract or serve as a defence to it. If a man contracts to sell 
100 bushels of grain and dies the next day his estate is liable on 
the contract just as if he continued alive; but if he agreed to hire 
a man as an employee for a year, his death or the employee's 
death within the year would terminate the obligation of both. 
Unexpected difficulty is not impossibility. Fof instance, take a 
buildm^ contract : the builder agrees to put ud a building within 
a certam time; he is prevented by strikes. I^evertheless, he is 
liable for not doing as he agreed. He should have put a condi- 
tion in his promise qualifying his agreement to build by the pro- 
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visions that if strikes prevented he would not be liable. So, if 
the foundation gave way and the building tumbled down before 
it was finished, the builder must put it up again. So, if it was 
struck by lightning, he must put it up again. 

§ 60. Illegal Contracts. — One other matter in regard to 
contracts and defences to them is illegality. Some kinds of 
illegal contracts are so obviously illegal that it is not necessary to 
say anything about them. Anybody would know that they 
were illegal and that they would not be enforced because they 
were illegal. A contract to kill, murder or take part in any crime 
is of this sort. But other kinds of illegal contracts are not so 
obviously wicked as to make it clear that they are unenforceable. 
It may be worth while to mention a few of these kinds of illegality. 

§ 6x. Contracts in Restraint of Trade. — One kind which 
has become very important in late years in business is contracts 
in restraint of trade, so called. The original contracts in restraint 
of trade were contracts by which one man agreed that he would 
not thereafter exercise his trade or profession, the object gener- 
ally being that the promisee should be freed from the competition 
of the man who had promised to refrain from exercising his trade; 
and the law became settled a ^xxi many years ago that if the 
promise was general not to exercise the trade or profession any- 
where or at any time it was illegal, but that if it was only for a 
reasonably limited space it would not be illegal. That old law 
still exists, but there has grown up further a much more important 
class of cases where contracts are made to further an attempted 
monopoly, and one may say pretty broadly that all such at- 
tempts are illegal. It does not matter how much business rea- 
son there is for it; any attempt to combine in order to ^t a 
monopoly, or in order to put up prices, is bad. Moreover, if the 
attempted restraint of trade or monopoly concerns interstate 
commerce, the agreement is a Federal crime under the Sherman 
law. 

§ 6a. Gambling Co ntr a cts . — Another kind of illegal con- 
tract is a gambling contract. This seems obvious in agreements 
for the more extreme kinds of gambling, but in certain business 
transactions, where the matter becomes important, the dividing 
line is not so clear; especially in dealings on stock exchanges and 
exchanges for sales of staple products, such as grain, cotton and 
coffee. The stock exchanges and other exchanges are made the 
means of a great deal of speculation, which is virtually gambling. 
Now, in what cases does the law regard these transactions as 
g^ambling and unenforceable, and in what cases is the transac- 
tion legal? The answer is, if an actual delivery of the stock, or 
commodity bought, is contemplated, then the transaction is not 
gambling in the legal sense; but if a settlement merely of the 
differences in buying and selling prices is contemplated, as the 
only performance of the bargain, then the transaction is gam- 
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bling. The difference is between a stock-exchange business and 
a bucket-shop business. If you give an order to a stock-exchange 
house to buy stock, even though you put up but a small margin 
and could put up but a small margin, and the stock-exchange 
house knows you could put up but a small margin, nevertheless, 
the stock-exchange house actually buys that stock, and it is de- 
livered to it. The stock-exchange house would then have a 
right to demand of you that you pay for that stock in full and 
take delivery of it, and could sue you for the price if you failed 
to comply with the demand. In fact, it does not ordinarily do 
that. If it wants to get the price which you promised to pay, 
and you fail on demand to take up the stock, it sells the stock 
which it has been holding as security. The bucket-shop, on the 
other hand, though it takes your order to buy, does not actually 
buy the stock; it simply settles with you when you want to 
* settle, or when it wants to settle, because the margin is not suffi- 
ciently kept good, by calculating the difference between the price 
at which the stock was supposedly bought and the price at which 
it is supposedly sold, those prices being fixed by the ruling market 
quotations at the time. 

It would be perfectly possible to make a gambling transaction 
out of the stock-exchange transaction by a very slight change. 
If a stock-exchange house should agree, for instance, that the 
customer should not be compelled to take delivery of the stock, 
that added agreement would make the transaction between broker 
at^d customer a gambling transaction, even though the broker 
actually bought the stock on the exchange, and, as between him- 
self and the other broker on the exchange with whom he dealt, 
there was a perfectly valid sale of the stock. 

§ 63. Breach of Fiduciary Duties.— Another very important 
class of illegal transactions arises from breach of fiduciary duties. A 
fiduciary is pretty hard to define. He is somebody that owes a 
duty higher than a mere contractual obligation, a duty involving 
something of trust and confidence. A trustee is a fiduciary, so 
is an agent. A director or officer of a corporation is a fiduciary, 
and any dealing in which a fiduciary violates his duty to the per- 
son for whom he is fiduciary is illegal, and any agreement for such 
a violation is an illegal contract. It is illegal for a trustee to 
bargain for any advantage from his trust other than his regular 
compensation. It would be illegal for a trustee to bargain with 
a bank to give the bank a trust account in return for some per- 
sonal advantage, as a loan to be made to the trustee personally. 
It would be a breach of fiduciary duty for a corporation officer 
and director to bargain for any personal advantage by virtue of 
his official action. 

§ 64. Knowledge of Another's Illegal Purpose. — The 
knowledge of another's illegal purpose will not make the person 
who knows of it himself guilty of illegality ; but if one not only knows 
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but in any way promotes the illegal purpose of another, he will 
be considered a party to the illegality. A may sell goods to B, 
knowing that B is ^oing to use them illegally, and A's sale will 
not be illegal; but if A does anything to help B in using them 
illegally, or if the goods are of such a character that they can be 
used only illegally, then A would be guilty of illegality himself. 

QUESTIONS. 

Question No, /. — Regarding an agreement for the sale of real 
estate, suppose, for instance, the buyer is unable to be on hand 
the day the sale is to be completed, and the owner is present, and 
finding the buyer absent immediately sells the land to another. 
Now is there any action against the owner? May the seller refuse 
to go on with the contract because of the momentary breach of 
contract? 

Answer. — No, he cannot refuse to go on in the case of a con- 
tract of that sort to sell real estate, unless the contract very ex- 
pressly provided that the transaction must be carried through at 
the specified time and place or not at all. The case would be 
governed otherwise by the principle of materiality of the breach, 
to which I have previously alluded. A brief delay would not be 
a sufficiently material breach to justify the seller in refusing to 
go on, but a long delay, of course, would be sufficient. 

Question No. 2. — Suppose an option, with a deed for a piece 
of land delivered in escrow. Might the seller dispose of the land 
to another a few minutes after the time specified in the option 
for the completion of the sale? 

Answer. — That is different from the case previously put. 
You put the case of an option running until a specified time. 
That is in effect an offer to make a sale, and the offer is by its 
terms to expire, we will say, at 12 o'clock, noon, October 23. It 
will expire at that time, and an acceptance a minute later will be 
too late. The difference is in the terms of the promise made by 
the different parties, in the case put to me first, there is an un- 
qualified contract to buy and sell, and then there is the further 
agreement that the contract be carried out at 1 2 o'clock, October 
23. In the case now put there is a promise to sell only if the 
price is tendered or if acceptance is made prior to 12 o'clock, 
noon, October 23. The vital thing in contracts is to be sure of 
the terms of your promise. The term option indicates a right 
which exists up to ascertain point; beyond that point there is no right. 

Question No. 3. — Suppose, after making a contract to sell 
land, the owner mortgages it to another; is the mortgage valid? 

Answer. — If the prior contract to sell was recorded, then the 
subsequent mortgage would be subject to the agreement. If the 
contract was not recorded, the mortgage would be perfectly good. 

Question No. 4. — In the case of an option, if the acceptance 
was made by mail and lost in the mails, is there a contract? 
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Answer. — Yes; a binding contract would be formed if the use 
of the mail was expressly or impliedly authorized. 

Question No. p. — Suppose the option called for payment and 
a letter was mailed containing a draft or cash? 

Answer. — There is a right to send a check or draft by mail 
if the parties had been dealing by mail. That authority would be 
implied. When parties are dealing by mail and there is a bar- 
gain that a check shall be sent, the check becomes the property 
of the person to whom it is sent as soon as it is sent, and, there- 
fore, when the letter with the check is put into the mail the 
check belongs to the person to whom it is addressed, and is a 
payment on the option, and the loss of the draft is not the send- 
er's loss, but the other man's. A lost draft, however, can be re- 
placed and must be replaced. Authority to send actual cash by 
mail would not be so easily implied, especially if the amount were 
large, because it is contrary to good business custom, but if au- 
thority were given, the result would be the same as in case of a 
check. It would, however, be a proper business precaution to 
register the letter if it contained cash. 

Question No. 6. — Suppose the offerer, not having received the 
letter of acceptance and thinking none had been sent, sells the 
land to another person? 

Answer. — Though not morally blamable, he would get into 
trouble. The second purchaser would get the title to the land, 
as you suppose the property was actually transferred to him. 
The lost letter createa a contract, but it did not actually transfer 
title to the property, and, therefore, when the purchaser actually 
got a deed of the property he would become the owner of it and 
could not be deprived of his title if he took it innocently; but the 
seller would be liable in damages for breach of the contract com- 
pleted by mailing the lost letter; 

Question No. 7. — Suppose an option is given by telephone, 
and just before the option expires the man tries to get a connec- 
tion by phone to accept and is unable to do so, and ten minutes 
after the time has expired a connection is secured? 

Answer. — There is no contract and he has no action. It is 
no fault of the offerer that the acceptor was unable to accept in 
time, but, generally speaking, if you want to accept a contract 
you have JB to look out for keeping the means of acceptance 
open. ^^ 

Question No. 8. — Why does not the same principle apply in 
mail as in telephone; that is, why does not starting the accept- 
ance by telephone complete the contract? 

Answer. — Because there is no authority to send communica- 
tion by telephone to the offerer when the acceptor has no tele- 
fhone connection. When 1 send an offer by mail the reason that 
am bound by an acceptance sent by mail is because 1, in effect, 
ask that an acceptance properly addressed to me be started on 

■ 
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its course. I take my chance as to the rest, but an offerer by 
telephone does not authorize a reply by talking into the tele- 
phone when there is no connection. 

Qtustum No. p. — Regarding an outlawed note with a payment 
of interest thereon by the maker, would an endorser who had 
waived demand and notice be liable for six years more? 

Answer. — Yes, if the payment was made before the statute 
had completely run in favor of the endorser. Otherwise, no. And 
if the enaorser had not waived demand and notice, the statute could 
in no case be prolonged against him by any act of the maker. 
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Contracts - Agency, 

§ 65. Discharge of Contracts. —Contracts are discharged in 
much the same way as they are made. The simplest way of dis- 
charging a contract is bv performing it. When both parties do 
exactly what they agreed to do the contract is discharged by per- 
formance. It may be discharged without performance by agree- 
ment under seal that it shall be discharged, just as a contract 
may be made by an agreement under seal. The agreement under 
seal to discharge a contract is called a release. You may release 
any right that you have, — a right for money, a right to have 
work done or any right. Just as contracts may be made either 
under seal or by an agreement with consideration, so they may 
be discharged not only by a release under seal but by an agree- 
ment for consideration that they shall be discharged, — an agree- 
ment for rescission of the contract. But this agreement must have 
consideration. 

§ 66. Illustrations. — Suppose A has promised to build a 
house and B has promised to pay 1 10,000 for it. Before anything 
has been done, A and B agree to call that contract off. That is a 
valid agreement for rescission, because each party agrees to give 
up something, — one party to give up his right to have the house 
built, the other party to give up the right to get 1 10,000 pay. 
So an agreement between employer and employee that a contract 
shall be terminated before the time originally agreed, has suffi- 
cient consideration, — the employer gives up his right to the 
employee's services, the employee gives up his ridit for future 
pay. But compare with these this case: A owes B a thousand 
dollars; it is simply a debt. A and B agree to call that square. 
That agreement is of no validity, for here only one party agrees 
to give up anything. The creditor agrees to give up his thousand 
dollars, and he does not get any promised amount in return for 
it. But that obligation, tnat debt, could be satisfied if considera- 
tion, valid consideration, were given for the surrender of the claim; 
and anything agreed upon, as a horse, or 10 shares of stock, or 
anything else the parties agreed to, would be good consideration 
for the agreement to surrender^ the claim, so long as you did not 
get into the difficulty alluded to under consideration, of trying to 
surrender a right to a larger liquidated sum in consideration of 
the payment of a smaller sum ot money. 
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§ 67. Receipt in fiilL — A receipt in full is often thought by 
business men to be a discharge irrespective of consideration, like 
a release. A receipt in full is good evidence if payment has been 
made in full that it has been so made; but where payment has 
not been made in full a receipt will not be effectual without con- 
sideration, as a release under seal would be. 

§ 68. Renunciation of Obligation on Negotiable Instru- 
ment. — There is one case where the law allows a party who has 
a right to surrender it without consideration. This is by virtue of 
the Negotiable Instruments Law (Massachusetts Rev. Laws, 
chapter 73, section 139), which provides that the holder of a note 
may discharge any party to it by a written renunciation of his 
claim. No particular form of words is necessary, but the renun- 
ciation must be in writing. No consideration is necessary. 

§ 69. Agency. Who is an Agent ? — I now pass to the law 
of agency. As between principal and agent this is simply an 
application of the general law of contracts, but as between third 
parties and the principal, or agent, there are new questions. The 
first question is, who is an agent and who is a principal? Any 
employer is an agent and any employee is an agent. The employer 
is, whether he employs the employee for a single act or whether he 
employs him for a period of time. Besides the ordinary cases 
that you will think of under the head of employer and employee, 
an officer of a corporation is an agent, the corporation being the 
principal. The president of a corporation is as much an agent as 
a clerk in the employ of the corporation. A partner is an agent, 
an a^ent of the firm. These different kinds of agents are dis- 
tinguished chiefly in the different scope of the authority which they 
possess. 

§ 70. Right of Principal to Diligent and Skillful Service. 

— Now, let us consider, first, the rights of the principal and agent 
as between one another. The rights which the principal has 
against the a^ent are, first, a right to have the employee render 
reasonably diligent and skillful service. The amount of skill 
which the employer can fairly demand from his agent depends on 
the character of the contract ^between the two and on the circum- 
stances justifying the principal in expecting a greater or less 
degree of skill. When a man iniploys an expert accountant to 
act for him he has a right to expect greater skill than if he were 
employing an ordinary bookkeeper. It depends, you will see, on 
the character of the work and of the man employed. The amount 
of compensation may also have a bearing on the amount of skill 
the employer has a right to<tepect. 

§ 71. Kight of Principal that Agent shall not exceed his 
Authority. — The second right that a principal has is to demand 
from his agent that the apent shall act only within the limits 
of his authority. These limits may be fixed expressly in the 
contract between principal and agent, or they may be left 
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wholly to implication from the nature of the employment. Per- 
haps more commonly they are partly fixed by express agreement 
and partly fixed by natural implications Which arise from the 
nature of the employment. 

§ 73. Right of Principal to Accounting. — Thirdly, the 
principal has a right in financial dealings with his agent, or in 
regard to financial dealings of the agent with third persons, to 
demand an account from his agent. It is not enough that the 
agent actually expend money intrusted to him correctly; he must 
furnish a correct account of expenses or of collections. 

§ 73- Right of Principal to Fidelity. — Finally, the agent 
is under a duty of fidelity or loyalty to his principal. The pnnci- 
pal is entitled to demand that the agent, unless the contrary is 
agreed, shall make the employment or agency, his sole interest 
in regard to that particular thing. Of course, in many agencies 
the agent is undertaking a great deal of outside business besides 
the particular agency in question, and he has a right to do it so 
long as the principal has not engaged his whole time, and so long 
as one agency does not interfere with another. But that last is 
an important point. An agent who undertakes one task for one 
principal which occupies only one-tenth of his time cannot take 
another employment which is inconsistent with that. An agent 
to sell a particular kind of goods for one principal, even though 
this agency is not expected to take the agent's whole time, cannot 
undertake an agency for a competing pnncipal. The two things 
are inconsistent and the agent would be disloyal to his employer 
if he accepted the inconsistent employment. 

§ 74. Side Compensation. — Then, again, the agent must 
not get what may be called "side compensation" of any sort. 
His whole compensation as agent must be what is due him di- 
rectly from the principal under the agreement. For instance, if 
a buyer for a department store gets paid a commission by a firm 
from whom he buys goods, that is a side commission which the 
, buyer as an agent has no right to take; and so strict is the law, 
that if an agent does take any such extra compensation the prin- 
cipal has a right to recover it from him. Of course, if the princi- 
pal agrees to side compensation, it is all right for the agent to 
take it; when the principal agrees to it it ceases to be what 1 have 
called side compensation and becomes part of the agent's direct 
compensation to which he is entitled under his bargain with his 
principal. 

§ 75. Acting as Agent for Both Parties. — One of the most 
common difficulties that agents §et into in regard to this require- 
ment of fidelity, and sometimes with entirely ^ood faith, is by under- 
taking to act as agent for both parties. That cannot be done 
unless each party especially agrees that the agent may act for 
the adverse partv. An attomey-at-law cannot represent two 
sides of a case. A real estate broker cannot represent buyer and 
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seller, and a stock broker cannot represent buyer and seller. 
Stock brokers have one practice which perhaps may seem to in- 
fringe this rule. A customer comes into a broker's oflfice and says 
he wants to buy loo shares of New York Central. About the 
same time another customer comes in and says he wants to sell 
100 shares of New York Central. Now, must a broker go on the 
exchange and make one purchase for one customer, and then a 
sale for the other, or may he, so to speak, negotiate through him- 
self a sale for the customer who wants to buy from the one who 
wants to sell? What he does, in fact, is this: he pets a bid on the 
exchange and then sells on behalf of the one of his customers who 
wants to sell to the one who wants to buy. The broker is tech- 
nically acting for both parties, but he is not fixing the price. He 
gets an open bid on the exchange, and it may be that would save 
the transaction. 

§ 76. Agent's Right to Compensation. — Now, what are 
the rights of the agent against the principal. There are two. First, 
a right to compensation; that is, a right to the pay that has been 
agreed upon, or, if no pay was agreed upon but it was understood 
that there should be some compensation, then a right to reason- 
able compensation. It is perfectly possible to have an agency 
without compensation. Frequently one man agrees to act for 
another without pay, and an agent who is acting without com- 
pensation, so long as he acts as agent, is bound to the same obliga- 
tions to his principal as if he were receiving compensation, only 
he can withdraw from his agency whenever he sees fit since he is 
not paid for it. But unless circumstances show that an agency 
was understood to be without compensation, it would be implied 
that reasonable compensation was to be paid. 

§ 77* Agent's Right to Reimbursement. — The other 
right of the a^ent is the right to reimbursement and indemnity. 
As the agent is acting for the principal, the principal ou^t to 
pay all the bills of whatever kind incurred, and the principal is 
round to pay all the bills so long as the agent is acting rightfully 
within his authority. This obligation of the principal to pay all 
the bills of the agency means not simply that he must pay actual 
expenses, but that if liabilities of any kind arise by reason of third 
persons suing the agent or holding him liable, if the action of the 
agent was within his authority, the principal must indemnify 
against any loss. 

§ 78. Principal bound to Third Persons by Authorized 
Acts of Agent. — Now let us turn from the rights of principal 
and agent as between one another to the rights of third persons. 
When do third persons get rights against the principal? In the 
first place, whenever the agent, acting in accordance with his 
authority, enters into a transaction with a third person on behalf 
of the principal, the principal is bound to the third person to just 
the same extent as if he himself had entered into the transaction; 
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but it is not onl)^ cases where express authority is given to the 
agent that this principle applies. 

§79. Implied Authority of Agent. — In many cases the 
authority given an agent is not expressly stated. One has to rely 
on the general course of business and on the nature of the em- 
ployment to determine the extent of the agent's authority. A 
third person deals with a cashier or a bank, or deals with the pay- 
ing teller, or he deals with the president; now whether the bank 
is bound by that dealing depends on what is by general custom or 
course of business the authority of a cashier or a paying teller or 
a president. If the cashiers or paying tellers or presidents, gen- 
erally, have certain authority, then it is a fair assumption that this 
particular cashier or paying teller has such authority. 

§ 80. Apparent Authority of Agent. — But it is not only in 
cases where the agent is expressly authorized, or authorized by 
such implication as 1 have just alluded to, that the principal is 
bound. There is the further case where the agent has apparent 
authority, although, as a matter of fact, he has no authority. 
Take the case of a cashier certifying a check. We will suppose, 
what I believe to be true, that cashiers generally have authority 
to certify checks. With most cashiers that would be what 1 have 
called an implied authority, as it arises from the general nature 
of their positions though nothing was ever said about it by the 
bank directors. But suppose in a particular bank it was a rule 
of the bank, expressly stated and voted by the directors, that the 
cashier should not have power to certify checks. Now, no one 
can say that his power is either express or implied; it is certainly 
not express, and any implication that might otherwise arise from 
his position is negatived by the express vote of the directors, and 
yet if that cashier should certify a check to any person ignorant 
of this limitation on his authority the bank would be bound by 
the certification because the cashier has apparent authority. He 
looks to the world as if he had authority, and seems to the public 
like any other cashier. Most of the difficult cases in agency, so 
far as liability of the principal to third persons is concerned, relate 
to this matter of apparent authority. 

§ 8i. Illustrations. — Compare this case with the case of 
the cashier above alluded to: A man who is giving some support 
financially to a book dealer writes a note in which he says, "I 
authorize A. B. to buy a stock of books not exceeding, at any one 
time, f 5,000." The book dealer shows that written authority to 
persons from whom he wishes to buy books. They sell him books, 
and, unknown to the last person who thus sells him books, he has 
just before bought a (quantity which make the total largely exceed 
l5,ooo. Is the principal liable to the persons who sold books last 
to the dealer? The answer is no. And what is the difference 
between that case and the cashier case? In the book case the 
last seller saw the paper giving authority to the book dealer to 
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purchase. He had no reason to know that the day before a large 
quantity of books had been purchased. He acted in entire gocd 
faith and the deception was natural. Still, the employer, or the 
writer of the letter, has done nothing here to make the last seller 
suppose that |$,ooo worth of books had not already been bought, 
nor does the course of business justify the last seller in supposing 
they might not already have been bought. It was a hard ques- 
tion for him to find out, but on the face of the letter it was evident 
that any one who dealt with the bookseller might have to deter- 
mine this question or rely at his peril on the bookseller's word. 

Here is another case: a town treasurer was authorized to bor- 
row a certain sum of money. He gets a certified copy of the vote 
and goes to one bank and borrows the money, and goes to another 
bank with that same certified copy of the vote and borrows the 
money over again. Is the town liable to the second bank? No; 
on the face of the paper there was but one loan to the town author- 
ized, and any one who lends the money must at his peril find out 
whether a loan has already been made. * 

When we say, therefore, that a principal is bound if his aeent 
had apparent authority, we do not mean that whenever a third 
person is deceived into the belief that the agent has authority 
the principal is bound. Quite the contrary, the principal must 
have in some way been the cause of that deception; he must 
have caused it either by some express representations, or he must 
have caused it by putting a man in a place where the general 
course of business would induce the public to believe the agent 
had greater powers than he had. 

§ 52. General and Special Agents. — It is much easier to 
find a case of apparent authorit]^ which will bind the principal if 
the agent is a general agent than if he is a special agent. A special 
agent is an agent authorized to do one act, as this town treasurer 
was authorize to make one loan. The cashier is a general agent, 
authorized to do any of the great variety of acts which cashiers 
ordinarily do, and if the directors vote to take away one of the 
normal powers of the cashier they have got to make the limitation 
public or the bank will be bound by the cashier's act. 

§ 83. Undisclosed Principal. — Not only may the third per- 
son hold the principal liable m cases where the agent purports to 
act for the principal, but also in cases where the agent does not 
disclose his principal at all and purports to act as a principal 
himself, so long as it is true that the a^ent really was acting in 
the principal's business. Suppose a selling agent for a manufac- 
tory enters into a contract for the sale of goods produced in the 
manufactory. The selling agent, we will further suppose, does as 
selling agents often do, — contracts in his own name; but he con- 
tracts in regard to the sale of the product of the principal, the manu- 
facturer. Now, assume that that contract of the sales agent was 
authorized; the third person may sue the manufacturing com- 
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pany, though he did not know of the existence of the manufactory 
at the time he entered into the contract, and supposed he was 
contracting simply with the agent. As it is phrased in law, an 
undisclosed principal is liable, and conversely, the undisclosed 
principal may sue on this contract made by the sales agent. 

§ 84. Ratification. — If an agent acts beyond his authority, 
the principal, if he chooses, may ratify the acts of the agent. 
Occasionally it becomes necessary for an agent who has his prin- 
cipal's interest at heart to take a chance and act beyond the 
authority given him in an emergency. In such a case, if the 
principal ratifies it, it is all right, both as far as the agent is con- 
cerned, and as far as the third person is concerned; but, of course, 
the principal is under no legal obligation to ratify. 

§ 85. Rights of Principal against Third Persons. — Now, the 
right of the principal agamst the third person is the converse of 
the right of the third person against the principal, which I have 
been speaking of. Generally when a transaction is of such a sort 
that the third person would have a right of action against the prin- 
cipal, if the principal fails to do as he agreed the principal will have 
a right of action against the third person if the latter breaks his 
agreement. 

§ 86. Principal is liable for Torts of Agent. — Not only is the 
principal liable Tor the contracts of his agent, but he is also liable 
for any tort which an a^ent may commit, so long as he is acting 
in the course of his busmess. Of course, accident cases present 
the commonest t}^ of that sort of liability. A street railway is 
liable for the results of its motorman's neglect, so long as the 
motorman was running the car. If the motorman got off the car 
on a frolic of his own, the street railway would not be liable for 
anything he might do then. The same principle may be found in 
other cases than accident cases. Suppose officers of a corpora- 
tion wrongfully overissue stock. If those officers were the officers 
authorized to issue stock; if, therefore, they were acting in the 
general course of their business, the corporation would be liable 
for that tortious act in overissuing stock. 

§ 87. Authority may Generally be Oral as well as Written. 
— The authority given by a principal to an agent may in general 
be oral as well as written; it is just as good. There are, however, 
a few exceptions to that. In the first place, an authority given to 
an agent to execute an instrument under seal must itself be not 
only written but under seal. An oral or a written authority if 
not under seal, given to an agent to convey land which must be 
conveyed by a sealed deed, would not enable the agent to make a 
valid deed. 

§ 88. Powers of Attorney. — A power of attorney must often 
be in writing in order to convince third persons that the agent 
really is an agent, with the powers which he claims to possess. 
A power of attorney is nothmg more than a written statement 
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that a particular person is the agent of another person, with the 
powers stated in the document. A power of attorney may be 
very broad, giving the agent very wide powers, or it may be 
narrow, giving the agent or attorney power to do only a specific 
thing. Now, many powers of attorney, so far as law is con- 
cerned, might just as well be oral as written, but you could not 
induce third parties to deal with the agent and believe that he 
had authority unless he showed as proof of it a written power of 
attorney. That is why a written power of attorney is generally 
given; not that the law requires it, but that the agent may 
have evidence of his agency which will satisfy third persons that 
he is really the agent. A corporation would not transfer stock 
without a written power presented to it; yet, if it chooses to run 
the risk, there would be nothing illegal in doing so. But it does 
not choose, and an attempt to compel it to transfer would be held 
unreasonable unless the authority of the person claiming to be 
empowered to transfer the stock were in writing and shown to it. 

§ 89. Proxies. — So a proxy is simply a written power of 
attorney to an agent, authorizing him to vote for a stockholder, 
and there, too, a corporation would be held justified in refusing to 
recognize any proxy that was not in writing, or any agent who did 
not have a written proxy even though proxies were not required 
by statute to be in writing. 

§ 90. Liability of A^ent to Third Persons. — Now, how 
about the rights and duties of the agent as against the outside 
world. The agent is liable to a third person if he commits a tort. 
It does not make any difference that the principal is liable, the 
agent is liable too. The third person may sue either the principal 
or agent as he prefers; he cannot get compensation for his injury 
more than once, but he can get that either from the principal or 
agent, whichever is more convenient. The third person may 
hold the agent liable if the agent contracts for an undisclosed 
principal. In the case of the sales agent I referred to a moment 
ago, where the sales agent was really acting as agent for a manu- 
factory but did not say so, the third person might sue the manufac- 
turer on the contract; but he might sue the agent, and if the agent 
was held liable he would have to seek reimbursement from the 
principal. 

§ 91* Agent Warrants his Authority. — An agent is liable in 
one other case to the third person with whom he deals. If the 
agent did not have authority to do what he purported to do the 
third person can sue him, though the third person could not sue 
the pnncipal in this case, since the agent was exceeding his author- 
ity. An agent is said to warrant his authority to persons with 
whom he deals. 

§ 92- Rights of Agent against Third Persons. — The agent 
himself does not generally care to assert any rights against third 
persons, and it is only in the case of the undisclosed principal, 
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where the agent purports to contract on his own behalf, that an 
agent has any rights against third persons. In general, the agent 
is satisfied to be merely the hand of the principal; to have the 
rights and liability belong to the principal; and himself to seek 
shelter under the principal. 

QUB8TION8. 

QiMstion No. /. — Does a proxy require a witness? 

Answer. — No, that is not essential. 

Question No. 2. — In the case of the New York Central stock 
transaction, suppose a broker received in the morning mail an 
order to buy 20 shares, and an order to sell the same amount for 
another, and assuming the price he gets bid on the exchange is 
2 points below the asking pnce, what does he do? 

Answer. — As 1 understand it, the broker splits the difference. 

Question No. 3. — Can a third person sue an agent and prin- 
cipal jointly? 

Answer. — No, except in case of torts. 

Q^estion No. 4. — In the case of an agent, nothing having been 
said about compensation, where the a^ent was figuring on re- 
ceiving his compensation during a contmuous employment, and 
the other party was thinking about not paying him at all. What 
would be the rights in case the agent sued? 

Answer. — It would depend on what would be a reasonable 
interpretation of the language between them. It might be some- 
thing different from what either of them thought. It is what 
they ought to have thought; what a reasonable person in their 
position would have thought. The bargain between principal 
and agent is just like any other contract m regard to the matter 
vou spoke of; and it is the general rule in regard to a bargain 
between parties where they misunderstand each other, that the 
true test is what should have been understood; what a reasonable 
person would understand. It makes no difference in that case 
whether they change their minds afterwards or not, or what 
thoughts thev had at the time if they did not express them. 

Question No. 5. — John Smith makes a check payable to Fred 
Jones for I75, and writes on the back, " In full of all claims to 
date." Jones receives the check, but in looking at his books he 
finds that Smith still owes a balance of I50. Would Smith be 
released from paying the (50 if Jones indorsed the check and 
deposited it in oank? I suggested to Jones that he get the check 
certified for fear of payment being stopped. 

Answer. — If there is a liquidated debt of (50 more than the 
amount of the check, no agreement on the part of the creditor 
will release the debtor. It aoes not matter what form the agree- 
ment takes. The agreement may be oral, or made by indorsing 
a check which has In full of all claims to date'' written on it, 
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or it may be by a written agreement; but in no case will the 
balance of the liquidated debt be discharged. You have Rot to 
get consideration for its discharge, or a release under seal, and 
payment of part of the debt will not be sufficient consideration. 
On the other hand, if the claim of the creditor is either unliqui* 
dat^ or the subject of a bona fide dispute, an agreement to settle 
it for |7$ is effectual, the payment of the f75 being sufficient 
consideration. 1 should say that on these facts the receiver of 
the check by cashing it, getting it certified or keeping it had agre^ 
to settle his claim for |7$. That agreement will bind him if the 
claim was unliquidated or the subject of a bona fide dispute. It 
will not bind him if the claim was a liquidated one for a larger 
amount than the face of the check. 

Q^estion No. 6. — Suppose the case of a land company, and the 
price of a lot is |$oo. The purchaser cannot afford to pay for it 
all at once, but agrees to pay so much each month. The company 
gives him a bond for a deed, and he promises to pay so much 
down and so much until the principal is paid, plus interest. At 
the end of that time they agree to give him a good and sufficient 
warranty deed. Can the land company do that if at the time the 
contract is made the land has not been registered in its name? 

Answer. — They can make the contract. The purchaser might 
not be disposed to make a contract with the company; he might 
be afraid that he would not get what belonged to him if he made 
all these payments. He wants to be sure, and if the title of the 
land had been registered in the name of the man who agreed to sell, 
the bond for a deed if itself registered would ^ve the purchaser 
a perfect hold on the land. But if the record title was not in the 
seller, a contract with him even if recorded, will not make a lien 
on the land; and although the proposed purchaser will get a con- 
tract right against the seller, he will have to take his chances 
whether he will actually get the land or only a right for damages 
against a seller who may perhaps be insolvent. 

Qnesiion No. 7. — Suppose the seller uses these words in the 
contract: "For failure to meet these payments when due, the 
contract, at the option of the first party, may become void/' 

Answer. — That means the buyer has got to pay up on the 
days fixed or he will lose his rights; but the seller will have his 
choice, if the buyer fails to pay, of either calling the contract off 
or of keeping on with it by extending further credit to the buyer. 
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Lcctttfc Five. 
Agency - Sales, 

§ 93* Agent cannot delegate Authority. — An important 
rule in agency is that an agent cannot delegate his authonty. If 
A is api)ointed to do certain work, A must do it himself, and can- 
not empower B to do it if it proves inconvenient to do it him- 
self. There are three exceptions to this rule. The first is that if 
he is given express permission to delegate his authority, he may 
do so, and, of course, if the principal should ratify an unpermit- 
ted delegation of authority, the ratification would here, as always, 
serve as well as original authority. 

The second case is where the usage of business is such that the 

Erincipal must be presumed to have understood that there was to 
e a delegation, or partial delegation, of authority, and in such 
a case, though the principal has not expressly authorized dele- 
gation, he will be treated as if he had authorized it by virtue of 
business usage. 

The third case where delegation is authorized is in regard to 
what are called ministerial or mechanical acts, that is, acts which 
involve no exercise of judgment or skill. The principal is entitled 
to the agent's judgment and skill, but if there are parts of the 
work that do not require skill and that, from their nature, any 
ordinary clerical assistant can do, then such acts may be dele- 
gated. 

§ 94. Termination of Agent's Authority. — An agent's au- 
thority is terminated (i) by the expiration of the term for which 
the agency was created, or the completion of the particular act 
for which the agency was created, it there was a special agency 
for one or more particular acts; (2) by revocation of the agent's 
authority; and (3) by the death of either party. 

§ 95* Authority always Revocable unless coupled with an 
Interest. — The second case, that of revocation, is the only one 
that calls for any particular comment. An agent's authority may 
be revoked even though the principal has contracted that it shall 
not be. If a principal has agreed with the agent that there shall 
be an agency for a period of three years, the principal can revoke 
the authority of the agent, nevertheless, at any time. The prin- 
cipal is liable in damages for breach of his contract if he does so 
revoke the agent's authority, but the agent ceases to be an agent 
as soon as the principal revokes his authority. There is, however, 
one class of cases where authority or power given is irrevocable. 
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These cases are described in the law as those where the agent's power 
is coupled with an interest. This occurs where some property 
right is given to the agent, or intended to be given, and an agency 
or authority is given to reduce that property right to possession or 
to fuller ownership. A typical case is the authonty given to 
transfer stock. On the back of stock certificates there is ordi- 
narily a power of attorney, an authority to transfer that stock. 
Suppose the owner of stock sells it and signs that power of attor- 
ney and then before the stock has been transferred attempts to 
revoke the power. He cannot do it. That power is irrevocable 
and belongs to the purchaser of the stock who holds the certi- 
ficate. 

§ 9^. Revocation is EfTectual vtdthout Notice. — A case of 
revocation that causes considerable hardship is where third per- 
sons do not know of the revocation, and we may suppose a case 
where the agent himself even does not know, as where the 
principal has died but the agent has not yet been informed of it. 
Persons dealing with an agent under such circumstances may be 
deceived to their injury, but the only redress they have is on the 
agent's warranty of his authority. As I said before, the agent 
impliedly warrants to third persons with whom he deals that he 
has authority to enter into the transaction which he does enter 
into. Therefore, if an agent's authority has been revoked, even 
though it is unknown to him, he will be liable on this warranty, 
but the principal cannot be held. 

§ 97* Relations analogous to Principal and Agent. — There 
are a few relations which are somewhat analogous to that between 
principal and agent, and 1 shall speak quite briefly of them. One 
is the relation of partners to the partnership and to the outside 
world. Then there are trustees, executors and administrators. 

§ 98. Partnerships. — I n regard to partnerships, the first 
question is, what is a partnership? It is based on an agreement 
to carry on a common business for a profit. Sometimes the out- 
side world has a right to suppose persons are partners though 
they really are not. Such persons are called partners by estoppel ; 
that means there is no real partnership, but third persons have 
justifiably been induced to believe by certain persons that they 
were in partnership, and therefore may treat them as if they were. 

§ 99. Powers of a Partner. — Now, what are the powers of 
a partner? He is, as I have stated, a sort of agent, and the ques- 
tion in his case is like the question in the case of any other agent. 
What express powers are given to him, and what implied powers 
may he be supposed to possess in the absence of express powers? 
The scope of the business carried on by the firm is the principal 
element which enables us to determine what powers are implied 
and what powers the public has a right to assume a particular 
partner possesses. Has he a power to sell? A power to sell real 
estate would not generally be implied in favor of a single partner, 
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but to sell personal property in line with the business of the firm 
is, of course, a very common power. A power to incur obliga- 
tions, as by borrowing or buying on credit, again would depend 
on the scope of the business of the firm and the power to issue 
negotiable paper in the same way. 

A distinction is drawn between trading and non-trading partner- 
ships. A law partnership, though organized for profit, is not 
organized for trade, and therefor there would be no implied 
authority to borrow or to issue bills or notes. There might be 
authority to buy on credit such articles as were appropriate to 
the business of the firm, as law books or stationery. The power 
to hire employees would generally be implied. 

§ loo. Powers of a Majority of Partners. — If partners dis- 
agree, then a majority of them have power to decide what shall be 
done; but there are limits even to the j)ower of a majority. They 
can only carry on the business of the firm, and any vote of the 
majority, or action of the majority, to change the character of the 
business for which the firm was organized, or to make any funda- 
mental change in the original articles of the partnership, would 
be invalid. 

§ loi. Ownership of Firm Property and Creditors' Rights. 
— The firm property is owned by all the partners jointly, but the 
interest of each individual partner is not an interest in each piece 
of firm property, but a right to have an accounting and to receive 
on the accounting such share of the assets as belong to him when 
all debts due from him to the firm and all liabilities to the out- 
side world are settled. Consequently, a creditor of an individual 
partner cannot seize or attach or levy on firm property because 
that firm property does not belong, nor does any part of it be- 
long, to his debtor. The creditor must file a bill in equity asking 
that the partner's share be determined, and that on an accounting 
so much as is found due to the debtor partner be applied to dis- 
charge that partner's indebtedness. 

§ I02. Dissolution of Partnership. — Partnerships are dis- 
solved like agencies, — by the death of a partner, also by bank- 
ruptcy. Like an agency, a partnership is dissolved by the ex- 
piration of the term^ for which it was originally created. Unlike 
an agency, however, a partnership cannot be dissolved sooner 
than the term for which it was created without the assent of the 
partners. The misconduct of a partner, or the fact that a busi- 
ness has proved to be a losing business, or any other just cause, 
may authorize a court, on petition of a partner, to dissolve the 
partnership; but one partner by himself cannot do it. 

When a partnership is dissolved it is common for the business 
to require liquidation, and frequently one or more of the partners 
are what are called liquidating partners. If a partnership is dis- 
solved by deatii, for instance, the surviving partners have a right 
to be liquidating partners and liquidate the business. That means 
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they may carry on existing contracts; they may dispose of the 
stock on hand to the best advantage. If this requires incidental 

Purchases of new goods, they may be made, but in general new 
usiness cannot be undertaken. The function of a liquidating 
partner is to satisfy existing contracts, reduce the property of the 
firm to cash, and then distribute it to those who are entitled to 
receive it. 

§ 103. Limited Partnership. — The object of a limited part- 
nership is that one or more partners may avoid unlimited liability 
for debts. Partners in a general partnership are each liable, 
individually, for the full amount of the firm's indebtedness. If 
one partner is thus compelled to pay up more than his share he 
has got to seek redress by demanding contribution from his fellow 

fiartners, and if they are not solvent he will not get paid in full, 
f there is one solvent partner, for instance, and two other part- 
ners, both of whom become insolvent, the result will be that the 
first partner will have to pay the debts of the firm and will have 
no redress except such as he may be able to get from the insolvent 
estates of his two partners. Now, in a limited partnership a lim- 
ited partner does not stand to lose any more than the money he 
puts into the firm. In order to create a limited partnership it 
is necessary to sign a certificate prepared for the purpose and 
stating the facts, file it in the oifice of the Secretary of State, and 
also publish it so that the public may be informed of the circum- 
stances and credit may not be given by the world at large to the 
firm on the assumption that the limited partner is a general part- 
ner. He puts his money into the firm and that money may be 
reached by creditors of the firm, but they cannot hold him further 
liable. 

§ X04. Trustees, Executors, Administrators. — Now, as to 
trustees, executors and administrators. 1 class them together 
because they are all alike in that they hold legal title to property 
which is held by them for the benefit of other persons. They hold 
the legal title. A trustee is the owner of the property, and any 
one who seeks a transfer of the legal title of the property must 
get it from the trustee. Executors have exactly the same powers 
as administrators, aside from powers that may be expressly given 
in a will. The difference in name is simply because an execu- 
tor is appointed by the will of the testator, whereas an admin-* 
istrator is appointed by the court to take charge of an estate 
for which no executor has been named in a testators will, or where 
the executor may have died or refused to act. 

§ 105. Their Appointment. — Were it not for statutes, a 
trustee or an executor would become such simply because some- 
body had made him a trustee or an executor without any appoint- 
ment or assistance from the court. But in trusts under wills and in 
the appointment of executors the court is, by statute in this State, 
and generally, required to make an appointment to give validity to 
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a nomination or appointment in the testator's will. Administrators, 
of course, from their very nature, have to be appointed by the court. 
A trust, however, may be created between livmg persons without 
any appointment by the court, and frequently is. A real estate 
trust may be created by simply conveying property to trustees 
on the trust that they manage it and pay the income to the bene- 
ficiaries, and a great variety of trusts are constantly created with- 
out an appointment from the court. Wherever any question on 
a trust arises, or wherever the appointment of a new trustee is 
necessary, however, the court has jurisdiction, and any person 
interested in the trust can bring the matter before the court. 

When a testator dies his executor petitions for appointment, 
and unless there is some reason why he should not be appointed 
he will be. If there is no executor, then the persons, or bene- 
ficiaries, interested in the estate usually agree on whom they will 
assent to have administer the estate, and a petition is filed for 
his appointment. These officers remain in office and retain their 
powers until their work is completed, unless they are sooner re- 
moved, which they may be at any time for cause. 

§ io6. Their Powers. — Now, what powers do these per- 
sons have? Do they have power to sell? We must first always 
look at the terms of the trust. If we are dealing with a trustee 
under a will we look at the will to see what powers the testator 
gave him. If we are looking at a question of a trust under deed 
we look at the deed, and the right of an executor to sell real estate 
similarly depends on whether any such power has been given him 
in the will. Aside from express power given in the instrument, a 
trustee has no power to sell either real or personal property unless 
the power is expressly given or unless the nature of the trust is 
such as necessarily implies the power, and courts are very slow 
in making that implication of power. An executor, on the other 
hand, since his duty is to reduce the personal property of an estate 
to cash and distribute it, has implied power to sell personal prop- 
erty. He has, however, no power to sell real estate unless the 
will expressly gave such power. The court may authorize him to 
sell real estate, and will authorize him, if it is necessary to pay debts 
or legacies, but only in such cases unless a power is expressly given. 

Trustees, executors and administrators have no power to pledge 
property unless expressly given in the instrument under which 
they act. They have power to make such contracts as are neces- 
sary to carry out their trust, but only these, and even when 
they make such contracts they are personally liable upon them, 
having, however, a right of reimbursement from the estate which 
they represent. If they entered into an unauthorized contract 
they would be liable upon it personally and have no right of re- 
imbursement. 

§ 107. Their Duties. — The first duty is the care and custody 
of the property in their charge. A trustee, whose duty it is to 
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hold property, is bound to keep it invested so as to bring in an 
income, whereas an executor has no right to invest property; if 
he does so he will take the chance of loss, and the beneficiary can 
not only hold him liable for loss but can also take the profit should 
the investment prove profitable. The executor's duty is to reduce 
the property to cash and distribute it to the proper parties. All 
these officers owe the same duty of fidelity to their beneficiary 
that an agent owes to his principal. There is the same duty to 
execute the trust personally and not delegate authority, except in 
regard to ministerial or mechanical acts. There is the same duty 
to account and, furthermore, the accounts of these officers, if they 
are appointed by the court, must be filed in court. 

The trustee to carry out his trust will ordinarily distribute the 
income to the persons entitled, but, of course, trusts are of great 
variety, and not infrequently the object of a trust is to accumulate 
the income. Whatever the terms of the trust are they must be 
carried out. The duties of the executor and administrator are to 
pay debts and legacies, and they are allowed two years to settle 
an estate. 

§ 1 08. Sales of Personal Property. — Sales are to be dis- 
tinguished from contracts to sell. A sale is an actual transfer of 
property, whereas a contract to sell is an agreement to make a 
sale in the future. Sales at a shop, for instance, are made with- 
out any contract to sell, but orders for goods at a distance, and 
agreements to ship them, frequently precede the actual sale of 
the goods, which is made in pursuance of the prior contract to 
sell. I speak primarily of the sale of personal property, which is 
subject to different rules from the sale of real estate. In the 
transfer of real estate, formalities of deed and sale are necessary 
which are not required iii personal property. 

§ 109. Formalities Necessary for Sale. — The only requisite 
to make valid a contract to sell or a sale of personal property is 
the assent of the parties, unless the value of the property exceeds 
I500. In that event there must be either part payment of the 
price, a delivery of the thing purchased, or a written memorandum 
of the bargain signed by the party whom it is sought to charge. I 
should add further that there are certain kinds of personal prop- 
erty that have special modes of transfer. These are not, however, 
generally tangible personal property, but they are representa- 
tives of property, — choses in action, as the legal phrase is, — 
which simply means intangible things to which you have a right 
as distinguished from choses or things in possession, as chattel 
property which you can handle and deliver. A patent, a deed, 
a copyright are choses in action, whereas any chattels capable of 
manual delivery are choses in possession. Now, certain choses 
in action have special modes of transfer. The commonest in- 
stance is that of negotiable instruments. If payable to order they 
have to be transferred by indorsement. Bills of lading, warehouse 
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receipts, patents, copyrights, — all have special modes of transfer, 
but ordinary chattel property requires simply mutual assent, unless 
exceeding |$oo in value, and if of greater value there are simply 
the added requirements that 1 spoke of. 

§ xxo. Importance of Distinguishing Sale and Contract to 
Sell. — Now, why is it important to distinguish between a con- 
tract to sell and a sale; what difference does it make whether title 
has passed or not? The primary reason that it makes a difference 
is because as soon as the title has been transferred from the seller 
to the buyer the seller is entitled to the price. Prior to the trans- 
fer of title, if the buyer refused to take the goods the seller would 
be entitled only to damages, which would be the difference in 
value between the value of the |oods which the seller still retained 
and the price which was promised. If the goods were worth as 
much or more than the amount of the price the seller would not 
be entitled to any substantial damages. But after title has passed 
the buyer must pay the full price, and the seller may recover it if 
the buyer refuses to accept delivery. Another consequence flow- 
ing from the transfer of title is that the goods are thereafter at 
the risk of the buyer. If they are destroyed by accident the 
buyer must nevertheless pay the price, for the right to the price 
accrued before the goods were destroyed, and when they were 
destroyed they were at the buyer's risk. 

Bankruptcy is another circumstance which makes it important 
to determine whose goods they are. If the buyer becomes bank- 
rupt after title to the goods has passed to him his trustee in bank- 
ruptcy takes the goods for his creditors, but if he becomes bankrupt 
before title has passed that would not be true. The bankruptcy 
of the seller would make a similar difference. 
§ III. When Title is presumed to Pass. — Now, there are 
several presumptions in the law as' to when title will b€ presumed 
to pass if there was no specified agreement between parties as to 
when it should pass. If they simply bargain for the goods with- 
out saying anything about the moment when the buyer is to 
become owner, the first of these presumptions is that title pre- 
sumably passes as soon as the goods are specified and the parties 
are agreed on the terms of the bargain, even though no part of 
the price has been paid and though the goods have not been de- 
livered. It is often assumed that delivery is essential to transfer 
title to goods, but that is not so, though delivery is strong evi- 
dence of intent to transfer title. If the parties have made their 
bargain, and definitely agreed on the terms of the bargain, title 
passes even though possession of the goods still remains in the 
hands of the seller. The seller, however, has a lien for the price 
though he has parted with title. As long as the goods are in his 
possession he may refuse to surrender until he is paid the price, 
unless he agreed to sell on credit. 
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QUESTIONS. 

Question No, 1, — Are trustees, executors and administrators 
always required to give bond? 

Answer, — Always, when appointed by the court, they are 
obliged to give their own personal bond. People frequently use 
the term "obliged to give bond," meaning obliged to give sureties 
on their bond. As 1 have said, they must always give their per- 
sonal bond if appointed by the court, and they must always find 
sureties on their bonds unless they are excused from so doing by 
the instrument which creates the trust or nominates the execu- 
tor, or unless all parties interested join in asking the court not to 
require sureties. 

Question No, 2, — How is the amount of bond determined? 

Answer, — Ordinarily it is double the amount of the personal 
estate. Real estate cannot run away, and therefore the court 
does not ordinarily require much, if any, addition to a bond on 
account of real estate m a trust. The court has power, however,' 
to fix such an amount as it thinks necessary. 

Question No, ), — There is a statement that a certain whole- 
sale house in New York will seek to recover from a certain Boston 
retail house goods which have been delivered to the retail house 
after the latter party has gone into bankruptcy. Assuming that 
they deliver those goods under an oral agreement, that title rests 
with the wholesaler until the goods are sold by the retailer. Would 
that be a legal transaction? 

Answer, — No, 1 don't believe it would be. If the goods had 
been obtained by fraud on the part of the retail house in Boston 
they could be rightfully claimed by the wholesale house. One of 
the most frequent cases of fraud is where the retail house obtains 
the goods intending not to pay for them, or knowing that they 
cannot pay for them. That is a fraud, and any bargain that is 
procured by fraud can be rescinded. The sort of a transaction 
which you state this to be is a conditional sale, which is a transfer 
of possession to property, with the agreement that title shall pass to 
it when it is paid for, but not before. A great number of houses do 
business in this way, but it has been held by the Supreme Court of 
Massachusetts, and other courts, that it is a fraud to make a condi- 
tional sale of goods to a person who intends, and who is under- 
stood to intend, to sell the goods again. The reason why it is a 
fraud is because it is inconsistent on the part of the wholesaler to 
say, " I retain title of the goods until paid for, yet I give them to 
you, knowing that you are going to put them in your stock of 
trade." It is immaterial in Massachusetts whether a conditional 
sale is oral or written, unless the subject-matter of the sale is 
household furniture in that case the bargain must be written. 

In many States, however, all conditional sales must not only be 
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written but recorded in order to be valid against the conditional 
buyer's creditors or trustee in bankruptcy. 

Qiusiion No, 4, — Are a silent and limited partner the same? 

Answer, — No. A silent partner is a general partner who takes 
no part in the active management of the business and frequently 
is a secret partner. A limited partner can never be a secret part- 
ner, since the terms of a limited partnership must be published. 
A limited partner should take no part in the management of the 
business, or he might render himself liable as a general partner. 
The limited partnership law requires, moreover, that he must 
have exactly complied with the law by making out, filing and 
publishing a certificate. 

Qiustion No, 5. — We often see in print, so and so "Ltd." Is 
this a limited partnership? 

Answer, — No. That word is used in the name of an English 
or Canadian company organized under the English or Canadian 
statutes, but rather analogous to corporations than to limited 
partnerships. The liability in such companies is limited altogether 
to the assets in the company's hands. There are no general part- 
ners. The liability of all stockholders is limited. 

Question No. 6, — A trustee has a personal account and issues 
his check signed as trustee for his personal use. May the estate sue 
the person for accepting trust funds in payment for that purchase? 

Answer. — The Massachusetts court has gone pretty far in 
regard to banks, at least in allowing them to suppose that possibly 
a righteous expenditure of the funds is being made. The suppo- 
sition is possible that the trustee was entitled to this money from 
the trust funds, either as a trustee's commission or otherwise. In 
that event a check signed by him as a trustee payable to himself 
would be proper; and although it would not be a good way of doing 
business for him to draw a trustee check for what was due him per- 
sonally, made payable to a third person, yet it would not be 
fraudulent if he was really entitled to that amount from the trust. 
I don't recall any case that has decided exactly what you suggest. 
The Massachusetts court has protected banks pretty well in 
analogous cases. There was a case recently decided where an 
executor or administrator of an estate deposited in his executor's 
account very large sums of money, and then proceeded to check 
them into his personal account in the same bank, and having got 
the money there checked it out for his personal uses. Then he, 
fortunately for himself, died, and the bank was sued by the bene- 
ficiary of the estate, but was held not liable. The amount checked 
by the executor from the executor's account to his private account 
was very large, — nearly the whole estate. I should not have 
been surprised if the case had been decided the other way, but 
the decision has now settled the law in Massachusetts at least. 

QMrestion No. 7, — Take the case of a five-year trust. Is that 
binding on the person making the trust? 
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Answer. — If he actually transfers the property the trust is bind- 
ing. That differs from an agency in that it requires the consent of 
both parties to terminate it. The trust is an executed thing from 
the outset. The trustee has had conveyed to him the title to the 

Eroperty, and the beneficiary wants to get something away from 
im. The beneficiary cannot do it in violation of the terms of 
the trust. 
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§ 1X2. Title passes when Parties a^e. — As I said in the 
last lecture, where the terms of a bargain are fixed and the goods 
are specified the presumption is that title passes at once. This is 
only a presumption, however, and if the parties agree that title 
shall not pass at once it will pass when and as they agree. Their 
intention in regard to the transfer of title may not be stated in 
express terms, and it may be gathered only from the acts or words 
of the parties. If something remains to be done to the ^oods by 
the seller to put them in a deliverable condition, that mdicates 
an intent that title shall not pass until they are in the condition 
agreed upon. If the parties provide that they shall be stored at 
the expense of the seller for a time or at the risk of the seller, that 
indicates title is not intended to pass, for if they are at the seller's 
expense and risk, presumably they are still his goods. On the 
other hand, delivery of the goods indicates an intent to pass title, 
although it is possible, if the parties so agree, that title should 
not pass even though the goods are delivered. Again, payment 
of the price is evidence tending to show an intent to pass title, for 
buyers do not ordinarily pay the price in advance. It is not 
uncommon for credit to be given by the seller, but it is uncommon 
for the buyer to pay first, but even that is not impossible, and 
therefore, though payment of the price is evidence of an intent 
to transfer title immediately, it is not conclusive evidence. 

§1X3* Transfer of Title by Subsequent Appropriation. — 
Suppose title does not pass immediately, which may be due to the 
fact that the goods were not specified at the time the bargain was 
made. That is a common case. A and B contract for the sale 
of loo cases of shoes to be made by A. At the time the parties 
make their bargain there are no loo cases of shoes, but the parties 
expect them to be made later, and appropriated to the bargain, 
as the legal phrase is. Or title may not pass at the time the bar- 
gain is made, although the goods are specified. The parties may 
have expressly agreed that title should not pass; or though the 
goods are specified, something may remain to be done to them by 
the seller to put them in a deliverable condition. 

Now, if title for any of these reasons does not pass when the 
bargain is made, it may pass by an express agreement of the par- 
ties made later that the buyer shall take title and that the seller 
shall give title; or frequently it may pass by what is called an 
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appropriation of the goods by the seller to the buyer without any 
express later assent of the buyer, by virtue of an implied assent 
of the buyer given in the original agreement that the seller should 
appropriate the goods. What I mean will be understood by one 
or two illustrations. 

§ XX4* Appropriation by Delivery to a Carrier. — Suppose A 
contracts to sell and ship to the buyer loo cases of shoes, and B 
contracts to receive ana pay for them. That shipment to the 
buyer is an appropriation of the goods. The very loo cases with 
which the seller intends to fulfil the bargain are mdicated by the 
delivery of them to the carrier, and the buyer, since he agreed in 
the first place that they should be shipped, has assentedf to the 
appropriation. Therefore, in such a case, as soon as the goods 
are delivered to the carrier the presumption is that title passes to 
the buyer. This is by far the commonest case of appropriation 
by the seller in accordance with authority given by the buyer in 
his original agreement, and as it is so common it deserves a little 
further treatment. 

§ XX5* The Seller must follow exactly Authority given him. 
— Suppose the buyer specified that the gpods are to Be shipped 
and the seller shipped them by another way, another route? Title 
would not pass then because the buyer had not authorized the 
seller to appropriate them to him, the buyer, in that way. It 
may be that the seller's way of sending them was better than 
that originally assented to by the buyer, but the seller, if he wishes 
to hold the buyer as owner of the goods from the time of ship- 
ment, must get his approval of that better way. 

Still more important than the method of shipment is the char- 
acter of the goods themselves. The seller cannot, by putting any 
goods on the train, transfer title. He must put on the train the 
very kind of goods which the buyer agreed to receive, and that 
will mean not simply in the case supposed that the goods must 
be shoes, but they must be merchantable shoes of the character 
and sizes which the buyer agreed to take. The goods must be 

froperly packed and all usual precautions in regard to them taken, 
n so far as the original agreement specified what was to be done, 
those things must be done. In so far as the original agreement 
does not specify how the goods are to be shipped, or what shall be 
done in regard to them, the seller has discretion to do anything 
which is customary and proper for a careful business man. 

§ z z6. Sale of Liquor sent by a Carrier. — This kind of ap- 
propriation becomes important frequently in regard to the sales 
of liquor. I live in an outlying suburb of Boston where the sale 
of liquor is not permitted. I buy goods of S. S. Pierce Company 
in Boston and 1 want to buy some beer from them. Now, 1 can 
buy beer of them in Boston and send it out to my home, but the 
title must pass to me in Boston. If the title passes to me in the 
suburb where I live it is an illegal sale by S. S. Pierce Company, 
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and consequently they do not want to make it. Of course, I can 
go and get the gpods and pay for them in Boston and send them 
myself to my residence. But suppose I send an order by mail; 
if S. S. Pierce Company are willing to charge goods to me, giving 
me credit, they can send the goods to me by express, because on 
their shipment of the goods to me the title will pass and I become 
a debtor for the price of the goods in Boston; out they must not 
send the goods by their own wagon, as their carrying the goods 
themselves out to my residence leaves them in their possession 
until they deliver them, and the delivery does not really take place 
on my account until they are delivered from their wagon at my 
house. That would not do. Whereas if they deliver them to a 
public carrier in Boston the carrier would be my agent and title 
would pass there. 

§ 1 17- Shipment of Goods C. O. D. — There has been a good 
deal of litigation in regard to the effect of shipping goods C. O. D. 
Suppose goods were ordered and goods of the sort ordered were 
shipped in accordance with the directions in the order, but they 
were marked C. O. D. Those letters mean, as you know, collect 
on delivery, and two possible explanations may be given of their 
effect. One, that the seller retains not only control of, but also 
title to, the goods until they are delivered and the price paid. 
According to that view the carrier is made the seller's agent, to hold 
the title to the goods and transfer it to the buyer when he pays for 
the goods. But the better view, and that in force in this State now, 
is that the carrier merely retains a hold on the goods, a lien on 
behalf of the seller, while title to the goods passes on shipment. 

§ ziS. Effect of the Form of a Bill of Lading. — One cannot 
speak of title passing or being retained on shipment of goods with- 
out referring to bills of lading, for the general rules which I have 
already given must be qualified by this statement, that by means 
of a bill of lading the title may be at will retained or transferred 
(if the buyer has authorized a transfer). The proper way to indi- 
cate a transfer of title when ^oods are shipped is to have the buyer 
named as consignee in the bill of lading. 

A bill of lading is very like a promissory note; the carrier 
promises to deliver the goods to somebody who is called the con- 
signee, and who corresponds to the payee of a note. There is the 
further feature in a bill of lading, that the carrier acknowledges 
receipt of the ^oods which he promises to deliver and that they 
have been received from the consignor, that is, the shipper. 

1x9. Illustrations. — Now, when S. S. Pierce Company de- 

[e to ship goods to me, it may consign them to the buyer or it 
may consign them to itself; that is, the same person may be con- 
signor and consignee. That is very common in business, in order 
that the shipper may retain title to the goods until he gets paid. 
He takes the bill of lading in his own name and then generally 
attaches a draft on the buyer of the gpods, and sends the bill of 
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lading and the draft together through a bank. The bank notifies 
the drawee of the draft, who is the man who has agreed to buy 
the goods, that the bill of lading with the draft are at the bank, 
and that the buyer may have the bill of lading when he pays the 
draft. The buyer pays the draft and gets the bill of lading, and 
then for the first time does he become the owner of the goods. 

On the other hand, if the shipper — S. S. Pierce Company — 
had consigned the goods directly to the buyer, the buyer would 
have become owner of the goods on shipment, provided the buyer 
had authorized that shipment. The seller cannot, however, by 
naming a buyer consignee make the buyer owner of any goods 
which he had not agreed to receive. 

So much for appropriation of the goods to the buyer by ship- 
ment. 1 shall have occasion in another lecture to refer more 
fully to bills of lading as documents of title and as bank securities. 
In this connection I refer to them merely as indicating an inten- 
tion to transfer or retain title as between buyer and seller. 

§ 1 20. Conditional Sales. — I want to speak now of certain 
transactions which are somewhat analogous and which are very 
common. They may be classed thus: conditional sales, consign- 
ments, leases and chattel mortgages. 

A conditional sale, as that term is commonly used, is a transfer 
of the possession of property under an agreement to sell, the buyer 
expressly retaining the title. Here we have possession and title 
divided. If it were not for the express agreement that title should 
remain in the seller, the delivery of the goods to the buyer with 
his agreement to pay for them would indicate a transfer of title 
to the buyer. 

The purpose of the seller in making a conditional sale is to 
retain security for the price which the buyer cannot pay at once. 

Conditional sales are most common in regard to furniture and 
machinery of various kinds. By statute in this State conditional 
sales of household furniture are required to be in writing in order 
to make them valid. Creditors ot the buyer naturally suppose 
that the goods in his possession are his, and it is to avoid de- 
ception, or possible deception, that most States require the record 
of the conditional sale, so that creditors and everybody can see 
that, although the buyer seems to be owner of this property, he 
is not so in reality. But in Massachusetts record is not required, 
and conditional sales, other than those of household furniture, 
need not even be in writing. 

The seller is secured by this sort of bargain in several ways. 
If the buyer does not pay the price when it is due, the seller can 
take the goods back. They are his goods and therefore he can 
reclaim them. Or the seller may conclude that it is better to sue 
for the price, and may decide to let the buyer keep the goods and 
himself collect a judgment for the price by levying on any prop- 
erty the buyer may have, including that which was conditionally 
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bought. Even though the buyer has paid a large part of the 
price of the goods, the seller may, nevertheless, reclaim the goods, 
and the buyer's only redress is that within fifteen days he may 
redeem the goods by paying the balance of the price, except in 
the case of household furniture, as to which the statute provides 
that if more than three-quarters of the price has been paid by the 
buyer, the seller who retakes it must sell it and account for any 
balance which may remain after payment of the price and ex- 
penses. The seller^s course will be dictated largely oy how much 
of the price has been paid. If a large part has been paid the seller 
will very likely prefer to reclaim the goods unless they are house- 
hold furniture. 

Why, it may be asked, does a buyer enter into a conditional sale, 
which is rather a poor bargain as far as he is concerned. The rea- 
son, of course, is that he cannot pay cash and he wants the use of 
the goods at once, and the conditional sale enables him to get them. 

§121. Consignments. — Now, how does his consignment differ 
from a conditional sale? When goods are sent or consigned it 
means that the person to whom they are sent is agent for the 
person who sends them. The consignment is like the conditional 
sale in this respect, that the person who has possession of the 
goods has not the title. The consignment differs vitally from a 
conditional sale in this respect, however, that the consignee is 
not a debtor for the price. If the consignee sells the goods, then 
he, of course, must turn over the price to the consignor less such 
commission as he takes, or if the transaction was not on commis- 
sion, then the consignee must turn into the consignor the price it 
was bargained the consignor should receive. But until the goods 
are resold they remain the consignor's and at his risk. If the 

floods are destroyed the conditional buyer must, nevertheless, pay 
or them. They are at his risk and he is an absolute debtor for 
the price; but the consignee merely holds the goods as agent until 
a purchase takes place. 

§ laa. Leases of Chattels. — Sometimes goods are leased. 
Here, again, we have the same point of similarity, that the person 
who has possession of the goods is not the owner. The lessee, 
however, here also is not a debtor for the price; he is debtor for 
rent, but he is not debtor for price of the goods. Often these 
leases contain an option to purchase, and a lease with an option 
to purchase is used by piano dealers and others as an alternative 
mode of dealing with customers unable to pay cash, instead of a 
conditional sale; but it is not the same thing, for if a piano were 
destroyed without fault of either party after it had been leased 
with an option to purchase, the loss would be on the seller. If 
the option to pay had b^n exercised, of course the loss would be 
on the buyer. 

§ 123- Chattel Mortgages. — Finally, we have a chattel mort- 
gage. The goods are here owned originally by the mortgagor, 
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and they ordinarily remain in his possession after he has trans- 
ferred title to them by the mortgage, for a mortgage is a transfer 
of title to the mortgagee, subject to the condition that if the mort- 
gage debt is paid the title shall then come back again to the mort- 
gagor without further deed. 

Chattel mortgages must be in writing and recorded, or the 
mortgaged property must be delivered to the mortgagee; other- 
wise they are invalid against the creditors or trustee in bank- 
ruptcy of the mortgagor; that is, I may mortgage my chattels, 
either by delivering them to the mortgagee or by makmg a writ- 
ing and having that recorded. Even without record or delivery 
it is good between the parties, but it is not good in case of 
bankruptcy against the trustee in bankruptcy of the mortgagor, 
nor is it good against attaching creditors if there is no bsuik- 
ruptcy. 

§ ia4- Mortgages of Future Goods. — An agreement is some- 
times made to make a mortgage of goods which oo not at the time 
exist, or are not at the time dfefinea. This is especially common 
in regard to a stock of goods. A wants to borrow money on his 
stock of goods in his shop. That may be worth 125,000 and A 
has not capital enough to get along without mortgaging it. Of 
course, he can mortgage the existing stock of goods without diffi- 
culty, but the trouble is he wants to keep on doing business, and 
sell in regular course of business the mortgaged stock of ^oods. 
That, too, would be easy enough if the mortgagee were willing to 
agree to it, but the mortgagee is not willing to unless equal security 
is substituted for any goods that are sold. What they would like 
to provide is that the mortgagor shall have power to sell the exist- 
ing goods if he chooses in the ordinary course of business, provided 
he always keeps a stock of goods on hand equal to that on hand at 
the time of the mortgage, the idea being that as one thing is 
released from the lien of the mortgage other things shall keep com- 
ing under it. It is not an unreasonable transaction from a busi- 
ness standpoint, but the law does not allow it validity except to 
this extent. It is valid as between the parties so far as to give 
the mortgagee a power at any time to take possession, and when 
he does take possession the mortgage is valid as to the goods of 
which he takes possession against creditors or anybody else. The 
mortgagee may thus take possession right up to the time of the 
mortgagor's bankruptcy or at any time prior to actual seizure of 
the stock of goods on an attachment. This gives the mortgagee 
some security if the mortgagor will be good enoush to give him 
a hint when it is wise for him to take possession, because, as the 
mortgagee can take possession just before bankruptcy or just 
before an attachment, the mortgagee will be protected. But, of 
course, there is a chance that the mortgagee may not get the 
goods, and therefore this form of security is not now advised, 
although it has been much attempted in the past. 
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§ 125. Importance of Delivery in Sales of Goods. — As I 
said a while ago, title to chattel property may pass without any 
delivery. This is true as between the parties, but as against 
creditors and third persons delivery is necessary. Suppose A 
sells a horse to B and does not deliver the horse, and A afterwards 
sells the horse to C and does deliver the horse to C, B comes 
around to C and says, "That is my horse. 1 paid A the full 
price." C may say, " 1 bought him in good faith. I thought it 
was A's horse. I have got him and 1 am going to keep him." C 
will keep him. 

§ 136. Gifts are Invalid without Delivery. — In connection 
with the subject of delivery in sales, a word may be said as to its 
importance in gifts. Even between the parties gifts are invalid 
unless accompanied by delivery, or made by deed under seal. The 
transaction without delivery or deed is, in effect, a promise to 
give, and there being no consideration the promisor may subse- 
quently refuse to keep his promise. Often a person about to die 
attempts to make gifts. It a savings-bank book, a bond, a stock 
certificate, a life-insurance policy, a note or check of a third per- 
son ( but not one made by the giver), or any chattel property is 
delivered to the donee, the gift is binding and irrevocable; but 
otherwise the donee gets nothing and the donor's executor is 
entitled to the property and must treat it as assets of the estate. 

§ Z37* Place of Delivery. — I come now to certain contrac- 
tual rights between the buyer and seller that are implied from the 
nature of the bargain of sale. A seller is under an implied obliga- 
tion not only to transfer title to the buyer, but to deliver posses- 
sion to him. Where must the seller deliver possession? If the 
contract states the place, the terms of the contract decide that 
question. If the contract does not expressly state where the 
place is to be, the place of the seller^s residence is the place where 
the seller is bound to deliver, unless the goods are too heavy for 
easy transportation, and in that case the place of delivery is the 

Elace where the goods are at the time of tne bargain. That may 
e the seller's place of business, and it may not be. 
§ za8. Delivery and Payment are Concurrent Conditions. — 
Concurrently with the seller s duty to deliver possession, the buyer 
is under a duty to pay the price, unless the contract provides for 
a period of credit. The delivery and the payment of the price 
are, in the absence of contrary agreement, concurrent conditions. 
The seller must offer to deliver if he wants to get a right of action 
for the price, and the buyer must tender payment if he wants a 
right of action for the goods. The tender of price and delivery 
must be at the place where payment and delivery is due. It may 
be asked, how is the seller to tender the goods at the place delivery 
is due if that is the seller's place of business and the buyer does 
not come near there? The answer is that it is in effect a tender 
for the seller to have the goods in the place where they were to be 
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delivered, ready and willing to deliver them. If the buyer does 
not come there the buyer must, nevertheless, pay the seller. By 
the seller's readiness to perform at the place where performance 
was due, and deliver if the buyer with his money were at the place 
where payment was due, there is in effect a tender. 

§ za9« Right of Inspection. — The buyer and seller have cer- 
tain other implied rights and duties. A right which the buyer 
always has, in the absence of agreement to the contrary, is a 
right to inspect the goods, to see that he is getting what he bar- 
gained for, before he accepts title and pays the price. He may, 
however, waive this ri^t of inspection ; he may agree to paj^ the 
price without seeing what he is getting, and in modem business 
this is not uncommon. 

One sort of bargain frequently made contains this term : " Cash 
against bill of ladmg.'' That means the buyer is to pav the price 
of the goods on receiving the bill of lading. The bill of lading 
will usually reach him before the goods, and, therefore, before he 
has a chance to inspect; and by the terms of his bargain he has 
agreed to pay cash against the bill of lading and he must do so. 
C^ course, if the goods when received turn out not to be what he 
bargained for, he has a right to sue for breach of contract or 
recovery of the price paid. But in the first place, when the bill 
of lading comes he has to assume that the goods are going to be 
right and pay for the bill of lading. 

Another case where a right of inspection is waived is where 
goods are sent C. O. D. You order goods to be sent in that way 
and the expressman brings them. You say you want to open the 
package and see if the goods are right. You will find the express- 
man will not let you. He will say, "No, you have got to pay for 
the sealed package," and you must. If the gqodfs are not all 
right you have redress by suing the seller, but you have got to 
pay your money first. 

§ 130. Warranties. — Another and most important right which 
the buyer has is the enforcement of warranties. Warranties of a 
chattel may be either express or implied. An express warranty 
is a promise or an obligation imposed by the law because of a 
representation which the seller has made in regard to the goods. 
The simplest form of warranty is where the seller says, " 1 warrant 
this horse is sound," or, " 1 warrant this piano will stay in tune 
for a year." Those warranties are promises and are subject to 
the same rules as other promises. They are contracts for con- 
sideration, the consideration for the promise being in each case 
the purchase of the goods. 

But we have warranties which are not based on promises strictly 
so called and yet are express. A tries to sell a horse. He says 
the horse is perfectly sound, four years old, broken to harness, has 
trotted a mile in three minutes. Those are in form representa- 
tions rather than promises; they are assertions of fact, and when 
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A makes them it is possible he does not understand that he is 
binding himself for the truth of his statements; and yet if they 
are made as positive statements of fact the seller is held to war- 
rant the truth of those statements. 

§ 131* Representations of Fact and of Opinion. — The great 
distinction between warranties by representation and statements 
in regard to property which do not amount to express warrants is 
that between statements of opinion and statements of positive 
fact. If the buyer said, " I believe the horse can trot in three 
minutes any day," that would not be a warranty; even the state- 
ment, "The horse can trot in three minutes" would probably 
not be a warranty; but the statement, "The horse has trotted a 
mile in three minutes," is a direct assertion of fact, and the ele- 
ment of opinion does not occur and therefore that would amount 
to a warranty. 

Statements of value do not amount to a warranty. Those are 
necessarily to some extent matters of opinion. General state- 
ments of good quality do not, generally, amount to a warranty. 
The courts, however, are getting stiffer and stiffer in regard to 
these matters. It used to be the law that a seller could represent 
nearly anything he chose in regard to his goods and not be bound 
so long as he did not expressly say, " I warrant," or make a promise 
in terms in regard to them. That was called the rule of "caveat 
emptor," — " let the buyer beware," — but this rule is pretty 
well wiped out so far as representations of fact are concerned. 
Now, the seller would better beware what he says, for he may 
find himself liable as a warrantor. 
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Lecture ScYCii> 
Sales- Carriers^ 

§ X32* No Warranties implied in Sales of Real Estate. — I 
was speaking last time of the rights of buyer and seller on a con- 
tract of sale, and especially of warranty. I had disposed of the 
subject of warranties created by express words of the seller, but 
there are certain warranties implied, although the buyer does 
not bargain for them and although the seller makes no express 
representations. In this respect sales of personal property differ 
entirely from sales of real estate. In the case of real estate vou 
get no warranty but what you bargain for. If you get a deed 
without words of warranty, and it turns out that the seller had 
no title, in the absence of fraud you have no redress; you cannot 
get your money back though you have got no title to the land. 

§ 133. Warranty of Title implied in Sales of Personal Prop- 
erty. — In the case of personal property it is otherwise. The first 
implied warranty that exists in the case of a sale of personalty, 
unless the contrary is expressly agreed, is the implied warranty of 
title. The seller impliedly warrants that he has title to the 
property and will transfer title to the buyer. ITie only exception 
to this is where a sale is made by a person in a representative 
capacity, as bv a sheriff or an agent. In that case the person 
making the sale does not impliedly warrant title. In the case of 
an agent, however, if the agent was authorized to make the sale, 
the principal would be liable as an implied warrantor of title; 
and if the agent was not authorized to make the sale the agent 
would be liable as warranting his authority, — not as warranting 
title to the goods, but warranting that he had a right to bind his 
principal. Even in the case of a sale by an agent, therefore, the 
purchaser gets substantial redress if the title turns out to be 
defective. It is possible, of course, by express agreement, for a 
buyer to buy and a seller to sell merely such title as the seller 
mav have; but there must be an express agreement, or very spe- 
cial circumstances, indicating that such was the intention of the 
parties, in order to induce a court to give this construction to a 
bargain. » 

§ 134* Implied Warranty of Qualitsr in Sales by Description. 
— Not only are there implied warranties of title, but there are 
also implied warranties in regard to the quality of goods. The 
fundamental principle at the bottom of implied warranty of 
quality of goods is this: if the buyer justifiably relies on the 
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seller's skill or judgment to select proper goods, then the seller is 
liable if he does not deliver proper goods. We may distinguish 
in re^rd to implied warranties of quality, sales of specific goods, — 
that IS, sales of a particular thing, — and sales of goods by descrip- 
tion. In the case of sales by description there is always an im- 
plied warranty that the buyer shall have not simply goods which 
answer that description, but merchantable goods which answer 
that description. Suppose a seller contracts to sell so many hoes- 
heads of manila sugar. The law formerly was that the seller 
could tender to the buyer in fulfillment of that contract the worst 
article that he could find which would bear the name of manila 
sugar. The law at present is that the seller must furnish to the 
buyer merchantable manila sugar; that is, manila sugar of aver- 
age and salable quality. It does not have to be the best, but it 
must be ordinarily salable as merchantable manila sugar. 

§ 135- Implied Warranty in Sales of Specified Goods. — Con- 
trast with that case a contract to sell a specific identified lot of 
manila sugar before the buyer and seller. Is the buyer bound to 
take without objection that specific lot, whether or not it turns 
out that it is merchantable? Or suppose you go to a shop where 
they sell bicycles and buy a bicycle; you pick out a specific 
bicycle, and it turns out that, owing to defects in manufacture, it 
is not good for anything. It breaks down the first time you ride 
it. May the seller say, " You looked at what we had in stock and 
this is the machine you asreed to buy?" It is in this class of 
cases that the question or justifiable reliance by buyer on the 
seller's skill and judgment becomes important, and in determin- 
ing whether the buyer justifiably relied on the seller's skill and 
judgment several things must be considered. 

§ Z36. Inspection as affectinc Implied Warranty. — First, was 
the defect open to inspection and was there op]x>rtunity to inspect 
the goods? If there was, there is less reason to suppose that the 
buyer was relying on the seller's skill and judgment than if the 
defect was latent and not open to inspection. 

§ Z37- Implied Warranty where the Seller is a Manufacturer. 
— Second, what was the nature of the seller's business? Was he 
a manufacturer of the goods in question? The strictest rules of 
implied warranty of quality are applied against manufacturers, 
and this is, you will see, reasonaote, because the manufacturer 
ought to know about the goods, and the buyer naturally relies 
on the manufacturer, as knowing about the character of the goods 
to give goods of proper quality. Therefore, unless the buyer pretty 
clearly assumes the risk himself of picking out what is satisfactory 
to himself, a seller who is a manufacturer will be held to warrant 
the merchantable quality of the goods which he makes and sells. 

§ 138* Implied Warranty where the Seller is a Dealer. — 
The next grade below a manufacturer is a dealer in that sort of 
goods. He cannot have the same knowledge as a manufacturer, 
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but Still, a dealer in gpods of a particular kind is much more com- 
petent to judge of their quality than an ordinary buyer, and there- 
fore a dealer also, unless there is special reason to suppose the 
buyer did not rely on his own judgment, will be held to warrant 
that the goods are merchantable. 

§ 139* Implied Warranty of Fitness for a Particular Purpose. 
— Sometimes there is a warranty of still greater scope than a 
warranty of merchantability; that is, a warranty of fitness for a 
particular purpose. A buyer agrees to buy glue of a manufac- 
turer. The buyer is, as the glue manufacturer knows, a furniture 
manufacturer. The glue manufacturer sells the buyer glue which 
is merchantable glue, but is not good furniture glue, as furniture 
glue must be of unusual tenacity. The seller is liable here under 
an implied warranty. He knew that furniture glue was wanted. 
He was a glue manufacturer, and he ought to have understood 
that the buyer was looking to him to furnish glue of a sort that 
would not only be salable as glue but would fulfill the purpose 
which the buyer had in mind. 

§ X40* Known, Described and Definite Articles. — On the 
other hand, if the buyer orders what is called a known, described 
and definite article, he takes upon himself the burden of deter- 
mining whether the thing which he buys will fulfill his purpose 
or not. For instance, a buyer in Missouri ordered of a boiler 
manufacturer two boilers from the catalogue of the boiler manu- 
facturer, describing them by number. The boilers were good 
boilers, under ordinary circumstances, but the amount of mud in 
the Missouri River, on the banks of which the boilers were to be 
used, was so great that they could not be successfully used there. 
The buyer had no redress against the seller in that case. He had 
taken upon himself to specify the particular kind of boilers he 
wanted ; he got them and they were merchantable boilers. The 
only trouble was that they were not fit for use in the place where 
the buyer was intending to use them. If the buyer had simply 
ordered boilers for a factory on the Missouri River, the result 
might well have been the other way, for that would have put the 
duty on the seller to furnish something that was suitable tor that 
purpose. 

§ 141 • Reliance on the Seller is the Essential Element. — 
The great thing to remember throughout the whole subject is 
that the implied warranty of quality depends on the justifiable 
reliance of the buyer on the seller's skill. If the goods are not 
merchantable under circumstances where the buyer does rely, he 
can recover from the seller, even though the seller was not guilty 
of negligence. A warranty is not dependent on negligence of the 
seller. 

§ X43- Remedies for Breach of Warranty. — One of the 
remedies allowed in this State for breach of warranty is to take 
the goods back and demand your money back, but that is only 
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one remedy. Another remedy is to sue for wfiatever damage the 
breach of warranty may have caused, and one or two cases will 
show how serious these damages may be. 

A seller sells a pair of sheep to a buyer with a warranty, express 
or implied, of their soundness. They have an infectious disease, 
and when put with a large flock of the buyer's sheep they infect 
the whole flock, and the damage is the loss of the whole flock. 

Another actual case was based on an implied warranty of the 
quality of rags sold to a paper manufacturer. The rags came 
from Turkey and were infected with smallpox. They gave small- 
pox to the operatives in the buyer's mill, and the mill had to be 
closed down, which caused great loss to the manufacturer. All 
that loss can be recovered from the seller of the rags, even though 
he was not negligent in bringing the result about. 

§ Z43* Only Original Buyer can recover on a Warranty. — 
Nobody, however, can recover on a warranty except the original 
buyer. For instance, the operatives who caught smallpox could 
not sue the seller unless the seller was negligent. If he had been 
careless or negligent in disregarding their safety, they could sue 
him in an action of tort, though they had no contractual relation 
with him. And if the buyer sells the goods the purchaser from 
him cannot sue on a warranty given to the original buyer. 

§ 144- Effect of accepting Defective Goods. — Another mat- 
ter that has caused a good deal of litigation in regard to warranty 
and the obligation of the seller in regard to the quality of g^ods 
is the effect of acceptance by the buyer of goods which are onered 
to him. Suppose a certain quantity of manila sugar is offered 
one who has agreed to buy, and he takes from the seller that 
quantity of sugar, but it is not of as good quality as it ought to 
have been. The buyer subsequently objects, but the seller says, 
" You should have objected to that at the outset and refused to 
take it. Your taking it is an assent or acceptance of it as a ful- 
fillment of the contract, and any right you may have had is gone." 
1 1 is settled law that if the defect was not observable with reason- 
able care the buyer does not lose any right by taking the goods, 
provided he gave prompt notice of the defect as soon as it was 
discovered. Further, even though at the time of delivery the 
buyer observed the defect or might have observed it, it is the law 
in this State, although not in all States, that taking the goods 
does not necessarily indicate assent to receive them as full satis- 
faction of the seller's obligation. The buyer may receive the 
defective goods as full satisfaction, but the mere fact of taking 
them does not prove it. It is advisable, however, for the buyer as 
soon as he sees the defect to protest against it. He may safely 
take the goods if he says in taking them, "These goods are de- 
fective and 1 do not take them in full satisfaction;" or, if he does 
not discover the defect immediately on taking the goods, he ought 
to give notice as soon as he does discover that the goods are 
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defective, and state that, though he proposes to keep them, he 
does so subject to a claim for their detective quality. 

§ 145- Seller's where Busier fails to accept Goods. — Now 
the seller has some rights, also, that should be referred to. In the 
first place, if the buyer refuses to take title to the goods when they 
are tendered to him, the buyer has a right to recover damages. 
The amount of damages will be the difference between the value 
of the goods which the seller still retains, because the buyer will 
not take them, and the contract price which was promised. If 
the goods are worth as much as the price promised for them the 
sellePs damages will only be nominal, for he has got the goods 
and may sell them to somebody else for as good a price as was 
stipulated for in the original bargain. 

§ X46« Seller may recover Price where Title has passed. — 
If title to the goods has passed the seller may sue for the price. 
This right to the price is secured by a lien on the goods as long as 
the seller retains possession of them. If the seller has parted 
with possession and with title, he cannot get the goods back ex- 
cept in one narrow class of cases. 

§ 147- Stoppage in Transit. — if the goods are in the hands 
of a carrier, or other intermediary between the seller and buyer, 
even though title passed on delivery to the carrier, the seller may 
stop the goods in transit if the buyer becomes insolvent before 
they are actually delivered to the buyer. The right is exercised 
by notifying the carrier to hold the goods for the shipper since the 
buyer has Become insolvent. The right of lien and of stoppage 
in transit is given the seller to enable him to secure the price, 
which is the thing of interest to him in the contract. 

§ 148- Legal and Equitable Titles. — A legal title is a full 
right of ownership against everybody. The legal owner can take 
his goods wherever he finds them. 

An equitable title is a right to have the benefit of the goods or 
property, and frequently involves a right to have the legal title 
also transferred to the equitable owner, making him full legal 
owner. The peculiar feature of an equitable title, however, is 
that it is ^ood only against the particular person who, as the 
phrase is, is subject to the equity, and also against any person 
who has acquired the property, either without giving value or with 
knowledge of the equity. To put the matter conversely, an equi- 
table title is not good against a purchaser for value without notice, 
or, in the language of the Negotiable Instruments Law, against a 
holder in due course. 

§ i49« Fraudulent Sales. — The most common case of equi- 
table rights in sales arises in fraudulent sales. Where a sale is 
induced by fraud of the buyer, he gets the legal title to the goods, 
but the seller has an equitable title or right to get the goods back. 
Let us see how this works out. The buyer procures goods by 
fraud and he sells them to somebody else. Now, the defrauded 
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seller cannot get the goods back from that somebody else if he 

J)aid value for them in good faith. If he did not, then the de- 
rauded seller may get the goods from him or anybody who stands 
in the same position. If the defrauded seller can reach the goods 
before they have left the hands of the fraudulent person, he may 
replevy them or seize them if he can do so. It is not worth while 
to go into the various kinds of fraud that may be practiced in the 
sale of goods, but there is one specific kind that comes up very 
commonly which is worth mentioning; that is, buying goods with 
an intention not to pay for them. Generally, in order to create a 
fraudulent sale, it is necessary that the fraudulent person shall 
have made some misrepresentation in words, but here is a case 
where, though it may be said there is a misrepresentation, it is 
not put in words. It may be said there is a misrepresentation, 
for it is fair to say that every buyer when he buys gcSods not only 
promises to pay but represents that his intention is to pay for 
the goods, and perhaps that his financial condition i9 not so hopeless 
as to make the expectation utterly impossible of fulfillment. If 
the situation actually was that the buyer either had a positive 
intention not to pay, or was so hopelessly insolvent that any rea- 
sonable person would know he could not pay for the goods, the 
transaction is fraudulent; the seller still retains an equity, and 
may reclaim the goods from the buyer who has acquired a legal 
title or from any other person except a bona fide purchaser. This 
question often arises in bankruptcy. Suppose the buyer goes bank- 
rupt and the goods come into the hands of the buyer's trustee in 
bankruptcy. The trustee in bankruptcy is in legal effect in such 
a case the same person as the bankrupt; he is not a bona fide 
purchaser from him, and thus the seller may reclaim the goods 
from the trustee in bankruptcy just as he might from the bank- 
rupt. 

§ X50* Carriers who are Public Service Companies. — 1 pass 
now to the subject of bills of lading, with a few preliminary re- 
marks in regard to carriers of goods. Carriers — that is, rail- 
roads, express companies, and any other person or corporations 
who carry goods for hire and holds himself out to the public as 
engaged in the business of carrying goods for anybody for hire — 
are engaged in a public service. A man who owns a tramp steamer 
and gets cargoes as he can is not engaged in a public service, — 
he is not a common carrier or public carrier; but a person who has 
a line of steamers, or even one steamer, regularly engaged in ply- 
ing between different places and taking goods as offered for hire, 
is engaged in public service. 

§ 151- Duties of One Engaged in Public Service. — Now, 
being engaged in public service subjects a person or corporation 
who is so engaged to some special duties. Such a person cannot 
make any bargain he pleases with anybody he pleases, and refuse 
to make bargains with people he does not please, as an ordinary 
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person can. It is the duty of any one engaged in a public service 
to give reasonable service to all who apply without discrimination 
and for reasonable compensation. Of course, carriers are not the 
only public-service corporations; electric light companies or gas 
companies or water companies would be other illustrations; but 
common carriers, and especially railroads, are the most prominent 
public-service corporations. 

§ 152. Railroad Commissions. — Not only is there this com- 
mon-law duty to serve all without discrimination and at reason- 
able prices, but both the State and the United States have 
established commissions to look after the proper performance by 
railroads and other carriers of their duties. The Railroad Com- 
mission in Massachusetts has a great variety of powers for com- 
pelling railroads to give proper service. The chief function of 
the Interstate Commerce Commission is in regard to rates. The 
Interstate Commerce Commission has the power in interstate 
commerce to say what rates charged by railroads are reasonable. 
Its power primarily applies to interstate commerce, but it seems 
very possible that it will in effect extend itself to intrastate com- 
merce. If State rates are provided by State legislation they may 
well be of such a character as in effect to disturb the schedule 
of rates established for interstate commerce. When the federal 
authorities have established that a reasonable rate from Boston 
to Albany is a certain figure, has the State of Massachusetts 
power to provide that a reasonable rate from Boston to the State 
line of New York is a good deal less or more than the figure which 
the federal regulation provided? If so, the New York law may 
provide that a reasonable rate for shipment from the State line 
in Massachusetts to Albany is another very small or very large 
additional figure, and the result of the legislation by New York 
and Massachusetts would be in effect to provide a rate between 
Boston and Albany which would be less than that which the Inter- 
state Commission had deemed reasonable, or to make the rate to 
a way point between Boston and Albany less than the rate for 
the whole distance. That question is now pending for decision 
in the Supreme Court of the United States. It has been argued 
and a decision may be rendered soon. The case is what is known 
as the " Minnesota rate cases." The State of Minnesota attempted 
to cut intrastate rates in just the sort of way that I indicateid in 
the above illustration. 

A carrier is obliged to file with the Interstate Commerce Com- 
mission a schedule of its rates and regulations concerning rates, 
and is also required to post these rates publicly in its stations. If 
anybody objects to the rates they have to make complaint before 
the Interstate Commerce Commission. That is the only form of 
redress, and sometimes not an easy one for a person who is merely 
interested in a single shipment, because the expense and delay of 
proceedings before the Interstate Commerce Commission is such 
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as to be prohibitive, unless the complainant's financial interest in 
the matter were considerable. It is common, therefore, for ship- 

Ers' associations to take that sort of question up rather than 
ive it for individual shippers. Any contract made by a carrier 
for either more or less than the scheduled rate is illegal and void. 
§ 153* Carrier's Common-law Liability for Goods. — A car- 
rier, at common law, when he receives gpods for transportation is 
subject to a degree of liability beyond that imposed on any other 

Eerson. An ordinary person who receives goods — a bailee, as 
e is called in law — is merely liable for the consequences of his 
negligence. A carrier, however, while goods are in course of trans- 
portation is liable, at common law, as an insurer against all kinds 
of accidents except those caused by act of God or public enemies. 
For instance, if goods were struck by lightning m transit that 
would be an act of God, and the earner would not be liable, but 
if goods caught fire from any other cause, as from neglect of an 
outsider or the act of an incendiary, the carrier would be liable. 
Carriers, of course, dislike that and try to contract away their 
liability. They are allowed by law to do so, except that they are 
not allowed to contract for exemption from the consequences of 
their own negligence. It is largely this desire of carriers, to free 
themselves from the extreme liability which the common law 
imposes on them, that induces them to give bills of lading. It is 
often required by law, but they are pleas^ to do it any way, as they 
can in that way contract to exempt themselves from this extreme 
liability which lasts while the goods are in transit ^nd until the 
consignee has had a reasonable time to remove them from the 
carrier's possession. If the consignee fails to remove them with 
reasonable promptness the carrier then becomes liable merely as 
a warehouseman may for its own neglect. The extreme liability 
of the carrier does not extend to damage caused by delay. The 
carrier is liable for delays in so far as they are caused by its own 
neelect, but otherwise is not liable. 

A carrier need not deliver the goods unless freight is paid, as it 
has a lien for freight charges. 

§ 154- Threefold Nature of Bill of Lading. — A bill of lading 
issued by a carrier for goods has a threefold character. In the 
first place it is a receipt. The importance of a receipt is as evi- 
dence of just what was shipped. It is important to the shipper 
as proof that the carrier received goods of such a quantity and of 
such a description in good order. It is important to the carrier 
as proof of the same thing, to prevent the shipper from claiming 
that he has shipped different kinds or quantities of goods from 
what the bill of lading states. 

The second aspect of a bill of lading is as a contract. It is not 
only a receipt but a contract between the parties, the shipper and 
the carrier. It is as a contract that the stipulations it contains 
for limitation of liability are important. 
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The bills of lading generally used have very elaborate contracts 
printed on both back and face. Most of the provisions relate in 
some form or other, to the limitation of the carrier's common-law 
liability, though some of them merely define and make clear what 
is the obligation of the parties in certain contingencies. 

The third character of the bill of lading is as a symbol of goods, 
and it is especially in regard to this last aspect that we shall be 
interested here. People use the bill of lading in the absence of 
the goods which are in transit as a means of transferring title to 
them and giving security on the goods. 

QUESTIONS. 

Qiusiian No, / . — A bill of goods for I500 was sold on terms of 
5 per cent, off, payment in thirty days from November i ; that 
is, payment was due December i . The buyer does not pay until 
January 1. Then he sends the price of the goods, deducting 5 
per cent, from the price, but adding 6 per cent, interest for a 
month; that is, addmg half of i per cent. 1 am asked if this is 
correct, or if the seller may collect the 5 per cent, deducted. 

Answer. — The theory on which the buyer acts is this: he 
claims that the price of the goods is a net price of 5 per cent, off 
the gross price. That was due on December i , and as it was due 
then he concedes that he must pay interest after that. The seller, 
on the other hand, objects and says, "What 1 agreed to was to 
give you 5 per cent, off if you paid when the money was due, and 
that was on December 1. As you have not done that you are 
entitled to no deduction." The question is in regard to the mean- 
ing of the actual contract made between the parties. It would be 
perfectly possible to make a contract on either of these terms, 
either that the real price was 9$ per cent., and that price was 
due December i ; or that the price was 100 per cent., but a special 
deduction of bonus of 5 per cent, would be made for prompt pay- 
ment. Unless the contract conclusively made clear that the 
former was the true construction, and 1 do not think this is done 
in the case submitted to me, 1 should construe the bargain as being 
what 1 said last, that a special bonus was offered for payment 
when the price was due, December i, and consequently that the 
buyer must pay the additional 5 per cent., and that the seller 
could collect it. 

Question No. 2. — Is a witness necessary on a power of attorney? 
Just what does witnessing a power of attorney amount to? 

Answer. — A witness is not necessary on a power of attorney. 

What a witness on a power of attorney amounts to is a good 
question, and the answer is, it amounts to the same thing on a 
power of attorney .that it amounts to on any other document 
where a witness is not absolutely required, and that is this : if the 
signature of a document is called in question and the signature 
is witnessed, the way which the law requires proof of the signature 
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is by calling the witness to testify, and no other evidence is per- 
missible until the witness is produced or his absence accounted 
for; that is, some adequate reason given and proved for not pro- 
ducing the particular man who witnessed the signature. It is 
sometimes more difficult to prove a signature which is witnessed 
than one which is not for this very reason: a signature which is 
not witnessed may be proved bv anybody who has seen the person 
sign, or who is familiar with his signature, and who can testify 
that the signature in question is his. The object of a witness is 
to provide certain evidence that a signature is genuine. The tes- 
timony of a witness may be more convincing in case of a dispute 
than testimony of one who merely recognizes the signer^s hand- 
writing. A witnessed power of attorney might be, however, more 
difficult to prove if the power of attorney were contested than 
if it was not witnessed, that is, if the witness could not be 
found. On the other hand, if you had your witness within reach 
it would be easy to prove the signature by him. The whole mat- 
ter of witnesses to deeds and other documents, where a witness 
is not absolutely rec|uired, may be thus summarized : it is a good 
thing to have a witness if the witness is a reliable, well-known 
person who can always or generally be reached. It is a bad thing 
to have a witness who is a servant or a person whom you may lose 
sight of after some time has elapsed. 

Question No. 3. — How does a power of attorney, when given 
under seal, compare with one without a seal? 

Answer. — One is as good as the other, except that if it is de- 
sir^ that the attorney or agent shall execute any instrument 
under seal, such as a deed of real estate, the power must itself be 
under seal; but a power to do anything which does not require 
the execution of a sealed instrument is just as good without a seal 
as with one. 
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Lecture Eight 
Bills of Ladings 

§ Z55* Carriers can deliver Goods only to Holder of Order 
Bills of Lading. — We were speaking last week of bills of lading* 
The only thing that makes a bill of lading valuable to buy or lend 
money on is the fact that the carrier will hold the goods behind the 
bill of lading until the bill is itself presented and surrendered. 
If the carrier were to deliver the goods upon demand to anybody 
other than the holder of the bill of lading, it is obvious that there 
would not be much use in holding the bill of lading. The carriers 
have made a great contest on this question in the past. They 
have contend^ that they fulfill their duty if they deliver the 
goods to the consignee originally named m the bill of lading, 
whether that consignee continues to hold the documents or not. 
But that has been decided against them so far as order bills are 
concerned (that is, bills which say that the goods are deliverable 
not simply to a consignee but to the order of a consignee) and 
these order bills have printed on them the provision that the bill 
itself must be surrendered before the goods will be delivered. 

§ 156* Carriers mav deliver to Cons^^ee of Straight Bills of 
Lading. — In a straignt bill, however (that is, one without the 
word order ") the carrier's contention has been upheld and the 
carrier is allowed to deliver the goods to the consignee, even 
though the consignee does not present the bill of lading and for 
all the carrier knows is not the owner of the bill of lading or of 
the goods. 

§ 157* Bills of Lading used to enable Seller to retain Hold 
on Groods. — I will now say a few words in regard to the ways in 
which bills of lading may be used, and are used, in the mercantile 
world. The primary and original purpose of using bills of lading 
as symbols of the goods was doubtless to secure the seller in his 
hold on the goods until he got the price, and that is still a vital 
purpose in the use of bills of lading. We have seen in the case of 
sale of goods that unless credit is given, the delivery of the goods 
and the [>a3anent of the price are concurrent conditions. Now, when 
the parties reside at a distance there is difficulty in working out 
these concurrent conditions. If the seller ships the goods directly 
to the buyer he loses his hold on the goods, and if the buyer does 
not keep his agreement to pay promptly the seller will be able to 
do nothing aoout it. On the other hand, of course, the buyer 
does not want to pay in advance. Now, by means of bills of 
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lading the seller is enabled to keep his hold on the goods until he 
gets the price, and the buyer is enabled to acquire a hold on the 
goods as soon as he pays the price. 

§ 15s* Straight Bills to Buyer give the Seller no Hold on 
Goods. — The bill of lading may be used in various ways. Sup- 
pose, first, the seller when he ships the goods takes a straight bill 
to the buyer. That will not give the seller any hold, tor the 
carrier will be discharged if he delivers to the consignee named. 
So we may cross off that as a possible means of protecting the 
seller. 

159. Straight Bills to the Seller. — The second possibility 

for the seller to take a straight bill, naming himself as consignee 
as well as consignor. If that is done the buyer cannot get the 
goods at once. Suppose the bill of lading was sent forward, even 
that would not of itself enable the buyer to get the goods, if the 
carrier wished to be technical, since in a straight bill the goods 
are deliverable not to the holder of the bill, but to the consignee 
named therein. There would have to be attached to the bill 
of lading an order from the seller, who is named as consignee 
in the bill, directing the railroad to deliver the goods to the 
buyer instead of to himself, the consignee named in the bill. 
That would be a perfectly feasible matter, but this method is not 
much used, and one reason why it is not much used is because the 
seller frequently wants to do something else besides hold onto the 
goods until the buyer pays for them. He wants to get money 
from a bank in the meantime. 

§ 160. Use of Bills of Lading bv Seller to obtain Loans. — 
The way he does it is by taking a bill of lading to the bank with 
a bill of exchange drawn on the buyer, and he asks the bank at 
his home town to discount the bill of exchange, taking as security 
the bill of lading. Supposing his home bank does this, it then 
sends the draft, with bill of lading attached, to its correspondent 
bank in the buyer's city, where the draft is presented to the drawee, 
who is the buyer, and if the buyer honors the draft then he is 
given the bill of lading. Now, banks would not do this, ought not 
to do it (occasionally they have), with a straight bill, even if the 
bill is drawn naming the seller as consignee, for the bank when it 
discounts the bill of exchange and gets the bill of lading as security 
gets no real hold on the goods. The railroad may deliver the 
goods to the consignee — the seller — without ever seeing the bill 
of lading, and without the bank, which holds the bill of lading, 
ever knowing anything about it; or the railroad may deliver 
to the buyer or some third person on a written order signed 
by the consignee. In other words, the railroad does not have to 
hold the goods until the bill of lading, properly indorsed, is pre- 
sented to it. 

§ x6i. Straight Bills of Lading give no Security to Bank. — 
The first and fundamental requirement, then, for any bank which 
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may deal with bills of lading is never to have anything to do with 
straight bills. They give no security. A straight bill is readily 
distinguishable from an order bill on railroads because in this 
part of the country, at least, uniform bills of lading are now in 
use, and the straight bill is always white and the order bill is 
always yellow. In foreign bills a greater • variety of forms are 
used, and you may have to examine the terms of the bill before 
you can feel satisfied that it is of a sort that will give security. 
The vital words in bills of lading, as in negotiable paper, are the 
words, "order of" or "or order. If those are in a bill of lading 
it is all right as far as this nvitter 1 am speaking of now is con- 
cerned. 

g i6a. Bills of Lading to Buyer's Order. — Now, a third way 
which the seller may act in order to fulfill his purpose is to take 
an order bill of lading to the buyer's order. Although the bill of 
lading runs to the buyer's order, and although, therefore, title to 
the goods will pass to the buyer on shipment, the buyer cannot 
get the goods without that bill of lading. Therefore, so long as the 
seller hangs onto the bill of lading nobody can get the goods from 
the carrier, and thou^ the seller has parted with title to the goods, 
since he made the bill of lading run to the buyer's order, he has 
retained control of possession. Though it gives a security to the 
seller, and would give a security to the bank if the bank dis- 
counted a bill of exchange drawn on the buyer and took this bill 
of lading as security, it is not a desirable method for this reason : 
though the buyer cannot get the goods without the bill of lading, 
nobody else can get the goods without a lot of trouble, unless he 
has not only the bill of lading but the buyer's indorsement upon 
it. The bill of lading is drawn to the buyer's order, and if the 
buver fails to pay and repudiates his contract, the bank or the 
seller will have trouble in getting back the goods. They will have 
to prove to the railroad that the buyer really has made default 
and that he no longer has any real interest in the goods. 

§ 163. Bills of Ladixu; to the Seller's Order. — Accordingly, 
it is the fourth method which is in general use and which should 
be exclusively used. The seller takes the bill of lading to his own 
order and indorses it in blank; then he delivers it to his bank as 
security for a bill of exchange. If the bill of exchange is paid by 
the drawee on presentment at his city, he is given the bill of lad- 
ing at once and he gets what he wants. On the other hand, if the 
buyer does not pay the draft on presentment, then the bank can 
realize on the security at once if it wants to, because it has a bill 
of lading in its hands indorsed by the consignee to whose order it 
was made out. If the bank goes back against the seller as the 
drawer of the draft, when he pays and takes up the bill of lading 
he can similarly realize on the security, or get the goods back, 
because he will have a bill of lading in his possession which runs 
to his own order. 
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§ 164. Bills of Lading to ''Order notify." — A slight modifi- 
cation of this form of bill df lading is made m order to let the buyer 
know when the goods arrive. When goods arrive at their destina- 
tion it is a customary courtesy of railroads to notify the consignee, 
but if goods are consigned to the seller's order the man who is 
really trying to buy the goods gets no notice; his name does not 
appear on the bill of lading. To avoid that difficulty there is 
generally put on bills of lading, taken out to the seller's order 
when the goods are shipped in fulfillment of some contract or 
order, the words, "Notify X Y," X Y being the prospective 
buyer of the goods. Then when the goods arrive the railroads 
notify X Y, he learns the goods are there and makes his plans 
accordingly. 

These bills of lading are often called "bills to order notify." 
The person who is to be notified is sometimes incorrectly called 
the consignee of the bill. The consignee is the person to whom the 
goods are deliverable, not the person who is to be notified nec- 
essarily; and where a bill is to the seller's order the goods are, by 
the terms of the bill of lading, deliverable to the seller and he is 
the consignee. 

§ 165. Crops are moved by Use of Bills of Lading. — The 
various uses of bills of lading by sellers in order to insure concurrent 
payment by the buyer, and m order, with the aid of banks, to 
put themselves in funds while the goods are in transit, is a very 
important function of bills of lading. It is by such means the 
great crops of the country are moved, especially the cotton crop, 
which is moved almost wholly in this manner. The southern 
banks discount bills of exchange, which are customarily secured 
by bills of lading. The New York banks rediscount these bills of 
exchange and draw for a great part of the price of the cotton on 
English bankers. This use by sellers of bills of lading, however, 
is not the only mercantile use of bills of lading. 

§ i66. Bills of Lading to Banker's Order. — Here is another 
method used, especially common in foreign commerce. A merchant 
in Boston wants to buy a cargo of goods from Europe, but he has 
not the money to do it. The seller in Europe does not know him 
and will not give him credit, so the merchant goes to Kidder, 
Peabody & Co. and states his case, and if he is in good credit with 
them they say, "Order the goods from the man in Germany of 
whom you were planning to order them, and tell him to make the 
bill of lading out to us, and draw on us or on our correspondents in 
Berlin or Lx>ndon or Paris. On receipt of those bills of lading nam- 
ing us as consignee we will pay, or cause to be paid, the bills of 
exchange attached thereto for the price." In this way the goods are 
shipped directly to the banker. In the cases I mentioned before, the 
banker took an indorsed bill of lading, but in this mode of dealing 
the banker is himself the consignee, and on the faith of the consign- 
ment he pays the price of the goods. Then he delivers the bill of 
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lading, indorsed, to the buyer, his customer, on the buyer's mak- 
ing a settlement or giving him security. 

§ 167* Surrender of Bills of Lading for Trust Receipts. — 
There is one method of doing business m this connection which 
causes some risk to the bankers who engage in it. They fre- 
quently allow their customer, the buyer, to take the bill of lading, 
indorsed, for the purpose of entering the goods at the Custom 
House, or warehousing them, or even- for the purpose of selling 
the goods so that the buyer will be in funds to enable him to dis- 
charge his debt to the banker. The banker takes, when he does 
this, from the buyer to whom he delivers the indorsed bill of 
lading what are called " trust receipts." These receipts state that 
the buyer has taken these bills of lading, that he holds them as a 
trustee, that they really belong to the banker, and that the buyer 
holds them simply for a special purpose, such as to enter them at 
the Custom House or to resell them and turn the proceeds over 
to the banker. If the buyer is honest, well and ^ood, but if he 
should be financially pressed and dispose of that bill of lading, in 
my opinion the banker, not the bona fide purchaser, would sirffer. 
What the banker ought to do is to stamp the trust upon the 
bill of lading if he delivers it to the buyer. In that case any pur- 
chaser of the bill of lading would have notice of the terms of the 
trust. 

§ 168. Risks run by Purchaser of Bills of Lading. — What I 
have now to say in regard to bills of lading may be, perhaps, best 
said by enumerating the risks which the purchaser or a lender 
runs in dealing with bills of lading, even with order bills, and 1 
will explain how these risks can be obviated and how far they are 
inherent in the nature of the business. 

§ 169. Acconunodation Bills. — The first risk of which 1 
shall speak is that the bill may have no goods behind it, because 
it was originally issued without any goods. It has been quite a 
common practice, at some points where there is competition 
for freight, to accommodate customers by issuing a bill of lading 
for goods before the goods were received. Suppose a seller in 
Chicago deals with a man in Boston; what the seller normally 
ought to do is to buy goods, and ship them, getting a bill of 
lading, then take the bill of lading to a bank and get money on 
the faith of that bill of lading. You will see that that method re- 
quires the seller to have had money or credit in the first place, in 
order to buy those goods to ship. It would be very much more 
convenient for him if he could reverse the order and §et the money 
from the bank first, then buy the goods and then ship them; and 
the kindness of the railroad agent frequently has enabled him to 
do that. The railroad agent, trusting to the seller's word that he 
will ship goods to-morrow, issues a bill of lading to him for the 
goods which the seller promises to ship. The seller dashes around 
to the bank, gets money and then buys the goods and ships them. 
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He may carry on that way of doing business a long time; no trouble 
occurs, nobody knows anything about it until the seller either goes 
bankrupt or becomes dishonest and fails to ship the goods after 
he has got the bill of lading, and then somebody finds himself 
with a bill of lading for which no goods have ever been received. 
Such bills have been called "accommodation" bills of lading, 
issued by the railroad for the accommodation of the shipper. 

§ 170. Fraudulent Fictitious Bills. — In some cases the whole 
transaction is a fraud. In the case I have thus far been suppos- 
ing, the railroad agent believed the seller was going to ship goods, 
and the seller intended to do so, only he wanted the bill of lading 
first; but money is so easily obtained frequently on bills of lading 
that sometimes a shipper and a railroad agent put their heads 
together and say, "Let's make a few bills of lading," and as a 
pure fraud the agent writes bills of lading. These may be called 
fictitious bills. They are not exactly forgeries, you will see, since 
they are drawn by the regular agent of the railroad on the regular 
railroad form. One who took such a bill as this, however, would 
be protected if the carrier were liable. Railroads are generally, 
and other carriers are generally, financially responsible, and there- 
fore the great question that interests the holder of such a bill is, 
are the railroads liable in damages because no gpods are behind 
the bill of lading? It was held in an English case, seventy-five 
years ago, that a carrier was not liable on the ground that the 
agent who wrote the bill was acting beyond the scope of his 
authority in signing a bill of lading when no goods had been 
received. That decision has been much criticized, and I think 
justly criticized, because the carrier has put that agent in a posi- 
tion to determine when bills of lading shall be issued and when 
not. Of course, the a^ent ought to exercise his choice properly, 
but if the carrier has given him the power it ought to be respon- 
sible for the results. Nevertheless, in a majority of the States of 
this country, and in the Supreme Court of the United States, the 
English case has been followed. There have been some attempts 
to change this rule by statutes, and in this State there is a statute, 
the uniform bill of lading act, so called, which provides among 
other things that the earner shall be liable in the case 1 have sup- 
posed; but the trouble is bills of lading dealt with here will not 
^nerally originate in this State. If a fictitious bill was issued in 
Chicago, although the bill named as a consignee a person in Bos- 
ton and was bought by a Boston bank, the liability of the carrier 
on that bill of lading would be determined by the law of Illinois. 
So unless you have a satisfactory law where the bill originates 
you will not be protected. Fortunately, the same statute has 
been passed in some other States and we hope it will be in more. 
In Congress the same bill, except that it is confined to interstate 
and foreign bills of lading, is also pending. 1 1 passed the Senate 
last year and will come up before the House of Representatives this 
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year. As it is a short session and a great deal to be done it may not 
be passed. This, then, is the first risk, and the only way of obviating 
it IS to have the law in a satisfactory shape, passing a statute 
wherever it is necessary, so as to make the carrier liable for the 
wrongful act of his agent in issuing a bill of lading when no goods 
have been received. 

§ z?^* Groods behind Bill of Lading Inferior in Kind or Qual- 
ity. — The second difficulty is somewhat analogous to the first. 
Suppose there are some goods behind the bill of ladins but they 
are not of the quantity, quality or kind that the bill of lading 
soecifies. This is a difficulty that cannot very well be wholly 
obviated. We may suppose that the goods originally were of 
defective quality and kind, or that they became so. Suppose, 
first, that a number barrels of sand are delivered to a railroad and 
they are marked barrels of sugar, and the carrier issues a bill of 
ladine for so many barrels of sugar. Now, the purchaser of the 
bill of lading finds, when he comes to realize on his security, that 
he has got barrels of sand with a freight bill against them for 
more than they are worth. What can he do? Of course, he has 
a right of action against the fraudulent shipper, but perhaps he 
has run away or is irresponsible. Is the carrier liable here? The 
answer to this is, no. In the first place, the bill of lading says, 
''Contents and condition of contents unknown," so that the 
carrier has expressly guarded against promising that the barrels 
really contained sugar. And even aside from this clause it has 
been held that the carrier is not liable for such a concealed defect. 
If, however, it was apparent when the carrier received the goods 
that they were not of the kind or quality named, then the carrier 
would be liable if it issued a bill of lading without specifying the 
difficulty. Thus, if the bill of lading callei for loo barrels of sugar 
and there were ^5, the carrier would be liable for the missing 5. 
It has admitted it received 100, and has promised to deliver 100; 
it must do so or be liable. 

§ Z73« Shipper's Load and Count. — There is an exception to 
this, however, in regard to one class of bills which are very com- 
mon in some lines of trade; these are "shipper's load and count 
bills.'' In many cases railroads build spur tracks to factories and 
run empty cars up to the factories, where the shipper loads the 
cars and himself writes out the bill of lading. An enormous frac- 
tion of the business of the country, consisting of the lai^^e ship- 
ments from factories, at any rate, is done in this way. The rail- 
road agent simply signs a bill of lading as it is presented to him 
by the shipper who has made out the whole bill except the signa- 
ture, and has loaded the car, the railroad agent seeing nothing of it. 
The railroad agent stamps across such a bill of lading, " Shipper's 
load and count." That means, " The shipper loaded this car and 
counted the contents. We are not responsible, therefore, for the 
loading or the counting." The second great principle in regard 
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to lending money on bills of lading is never to touch a shipper's 
load and count bill which obviously has not the responsibility <rf 
the carrier. You would have to rely wholly on the honesty of the 
shipper. The railroads, seeing that they are freed from liability 
on this form of bill, have sometimes, in some parts of the country, 
thought it would be a good thing to stamp every bill, " Shippef^s 
load and count." That is an injury to the shipper, because the 
banks do not like to take such bills of lading, and yet not infre- 
quently he cannot do much about it. 1 have been told that in 
fruit shipments from California that sort of thine is very common. 

§ 173* Destruction of Goods in Transit. — dO much for de- 
fects arising at the time of shipment, but one may also have 
difficulties which arise after the shipment. Suppose the goods are 
absolutely destroyed in transit by any of a variety of causes. The 
owner of the bill of lading necessarily loses his security, unless 
under the bill the carrier is responsible for that particular kind of 
loss. But it may. happen that the carrier is not responsible for 
that particular kmd of loss. One may protect himself here, per- 
haps, by insurance of some kind. That would be the way to 
obviate this sort of risk, but the insurance ought to be not only 
against fire but against destruction, or really against deteriora- 
tion in any form. 

Of course, goods which are likely to depreciate in transit are 
not as good security as goods which are more durable. A cargo 
of bananas is not as good security as a cargo of grain. 

§ X74. Lack of Title in Shipper. — A third risk which any 
one who takes a bill of lading runs is lack of title to the mods in 
the shipper. Suppose the shipper stole the goods and brought 
them to the carrier and demanded an order bill of lading. That 
looks like as good a bill of lading as any, and the goods may be 
all right, but the holder of the bill of lading cannot keep the goods. 
They still belong to the original owner from whom the shipper 
stole them. That kind of loss in actual practice does not occur 
very often, perhaps not of tener than when one is dealing in goods 
themselves. Of course, in the case of goods themselves, if the 
seller does not own the goods the buyer cannot get title to them. 

§ 175* Spent Bills. — A fourth nsk, is that the bill of lading 
may be a "spent bill," as it is called. A spent bill is one where 
the goods have been delivered by the carrier at destination, 
but the bill of lading has not been taken up. A bill of lading 
is unlike a note in this resjject, — it has no date of maturity. 
When you buy a promissory note you can tell whether it has been 
dishonored or not, or whether the time for performance has come 
or not; but if a bill of lading for a cargo of goods is offered to 
you, you have no means of telling whether the cargo has arrived 
the day before and the goods been all removed. Of course, the 
carrier ought to take up an order bill of lading when the goods are 
delivered, and in the uniform bill of lading act that requirement 
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is made, and the carrier is made liable on the bill if it is left out- 
standing and is purchased by a bona fide purchaser for value, who 
supposes that the goods are still in transit. This trouble with 
spent bills is not so likely to arise as a corresponding difficulty 
with what may be called "partially spent bills." It is not un- 
common for partial delivery to be made and the bill of lading still 
left in the hands of the holder. Commonly, when all the gocxls 
are delivered, the bill of lading is taken up, but when part are 
delivered the carrier does not feel justified, and indeed is not 
justified in demanding the surrender of the bill when only part of 
the goods have been delivered. What ought to be done, of course, 
is to indorse on the bill of lading that part of the goods have been 
delivered, with a specification of the part. This also is required 
by the bill of lading statute, and a carrier is made liable for failure 
to indorse on a bill of lading goods which have been delivered. 

QUESTIONS. 

Question No. /. — Suppose a man steals a watch and pawns it. 
Can the owner get the watch without paying what has been loaned 
on it? 

Answer. — The police almost always try to make the loser pay 
the pawnbroker what he has advanced. I suppose that is done 
because the pawnbroker is more ready to show up what he has 
if he is likely to get repaid the loan than if he thought the goods 
would be taken away from him without payment. But a man 
has the right to demand his goods without paying a cent. 

Question No. 2. — A bank holds a draft for collection with bill 
of lading attached. It sometimes allows the drawee to take pos- 
session of the bill of lading and change routing of the car. That is 
done because the buyer sometimes sells the goods before he receives 
them, and to save additional freight bills he changes the routing 
on the original bills of lading. What risk does the bank run if it 
allows him to have possession of the bill of lading indorsed in blank? 

Answer. — It runs the same risk as in trust receipts. The fact 
that the purpose was to change the routing of the goods is appar- 
ently immaterial. The change of destination does not do the bank 
any actual harm, except that the goods will be sent to a distance. 
The great risk involved is in allowing a man to have possession of 
a document which in effect is negotiable. If the bank does not ^et 
back its bill of lading it is in a bad position. If it did get back its 
bill of lading it would still have its security, only it would be subject 
to this difficulty, that the goods instead of coming to Boston where 
the bank could conveniently get at them, have perhaps gone to 
Scranton, where it would be more trouble. If, however, changing 
the routing and the reselling that you speak of involve a surrender 
of the old bill to the railroad andi the issuing of a new bill of lad- 
ing not only on a new route but with a new consignee named, 
the purchaser from the consignee, then the bank has thrown 
away everything. g^ 
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§ X76* Lack of Title to Bills of Ladins. — A fifth risk 
which one who buys or lends money on bills of lading runs is the 
chance that the person from whom he takes a bill of lading may 
not have title to it. This risk is the same that one runs in regard 
to negotiable paper. If an indorsement is forged, or if for any 
reason the holder of a bill of lading — or for that matter of a 
bill of exchange — cannot give a good title to it, one who pur- 
chases from him will not get a good title. 

§ 177* Meaning of Negotiability. — The extent of this risk 
depends somewhat on the degree of negotiability which is given 
to bills of lading, and I may as well say a word here as to what 
negotiability means. Ordinarily, one who buys a contract right 
gets no better right than the person from whom he buys it. On 
the other hand, though one who buys chattel property capable of 
delivery, like a horse or a book, does not get title if the person 
who sold it to him had no legal title, yet a purchaser does get a 
good title to such property if he buys m good faith and for value 
from a person who has legal title though not an equitable title. 
You will see what I mean best by an illustration. If a fraudu- 
lent person gets a contract right assigned to him by fraud, and 
then sells the contract right to a bona fide purchaser, the bona 
fide purchaser gets no greater right than the fraudulent person 
has; in other words, he cannot collect on the claim which he has 
obtained. On the other hand, if a fraudulent person gets assi^ed 
to him by fraud a horse or a book, he has acquired the legal title, 
and thoueh he is subject to an equity, as the phrase is, and the 
horse or the book could be taken away from him by the defrauded 
person if he could act quickly enough, yet a purchaser for value, 
without notice of fraud, will get an indefeasible legal and equitable 
title to the horse or the book. 

Now, negotiable paper — like bills of exchange, promissory 
notes, bill of lading and warehouse receipts running to order — is 
subject to the same rule as the horse or book, and is not subject 
to the same rule as ordinary contract rights; that is, a purchaser 
in good faith of an order bill of lading will get title to it and to 
the goods behind it, in spite of the fact that the person from 
whom the bill of lading was bought was fraudulent and could 
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have had the bill of lading or the goods behind it taken away 
from him by the person defrauded. 

Another feature of negotiability is that the terms of the instru- 
ment on the face and back are regarded as definitely showing the 
title. If the instrument is made to A's order, A has power by 
indorsement to give a good title, whatever may have be^n the 
reason the instrument was made payable to A, and even though 
it was agreed by the original parties that A should be merely an 
agent and have no title or right to transfer. If the instrument is 
made out on its face to bearer, or is indorsed in blank by the 
person to whom it is made out on the face, any one acting in 
good faith may treat the holder as the owner ana acquire a good 
title from him, though in fact the holder may not have had a 
good title. 

§ x?^- Indorsement of Bills of Lading. — Order bills of lad- 
ing need, for their negotiation, indorsement by the consignee, just 
as a promissory note needs indorsement by the payee. But there 
is one difference between the indorsement of a bill of lading, 1 
may sav in passing, and the indorsement of a promissory note. 
The inoorser of a bill of lading incurs no liability by his indorse- 
ment. His indorsement is simply a transfer. If it turns out 
that the bill of lading is not honored by the carrier, the holder of 
an indorsed bill of lading cannot come back on the indorser in 
the way that the holder of a promissory note can come back on 
the indorser if the maker fails to pay. 

S 179* Forced Bills of Lading. — One final risk in regard to 
bills of lading is that the bill of Hiding may be forged or altered, 
and this has m practice proved the most serious risk of all. There 
have been in recent times several sets of frauds created by forged 
bills of lading. The most recent and one of the largest are known 
as the Knight-Yancey frauds which orianated in Alabama. A 
cotton firm named Knight, Yancey & Co. forged a quantity of 
bills of lading and obtained a very large amount of money from 
banks. 

A circumstance that renders forgery easier in the case of bills 
of lading than in the case of any other valuable document, such 
as a check or a stock certificate, is the carelessness with which 
bills of lading have been made out. It is really incredible, the 
carelessness with which this has been done. Documents which 
represent a value of many thousands of dollars are scribbled has- 
tily, in pencil sometimes, on forms that are accessible to anybody. 
The forgeries that have taken place have called attention to this 
evil, and at the present time there is more care exercised in mak- 
ing out order bills than was the case a few years ago, but even 
tOHJay an order bill of lading is made out with no special pre- 
cautions against forgery. The forms, as I have said, can be 
obtained at any railroad station, and it is simply a question of 
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copying writing, no devices of perforating or serial numbers or 
things of that sort being ordinarily used. 

§ iSo. Devices to prevent Forgery. — In order to meet this 
risk several devices have been suggested. One which was urged 
upon Congress last winter, and may be again this winter, was to 
pay the railroads a special small fee for issuing order bills with 
the precautions that a stock certificate is issued. The railroad 
would take the blank from a numbered book and would punch 
and stamp it in such ways and with such countersigning that it 
would be very difficult to forge. That method has not found 
much favor with shippers because they dislike the extra expense. 
They get their order bills of lading for nothing now, ancl they 
want to continue to do so. Another project is to make some sort 
of central clearing house to which shall be reported all order bills 
of lading as they are issued, so that it will be known whether 
there is outstanding a document corresponding to one that is « 

offered to a bank for security. This method is to some extent in I 

use. There is in New York some sort of central bureau for par- * 

ticular parts of the country, at least. This seems a very good 
plan, the only objection to it being based on the rivalry of differ- 
ent cities. It is thought, probably with truth, that the city where 
this central bureau is established will get by that means a larger 
share of the bill of lading business than it would otherwise. 

§ i8i. Alteration of Bills of Ladine. — Alteration of a genu- 
ine bill may be as damaging as out and out forgery of a new one. 
This case occurred in Maryland a few years ago: a man who had 
always been in good repute had a line of credit at the bank, where 
he kept, as security, bills qf lading. He was allowed to change 
these as he wanted to, putting in sufficient collateral always to 
cover what he took out. The railroad and steamboat lines with 
which he did business neglected in some instances to take up the 
bills of lading which he presented for shipments. They habitu- 
ally did not take up the straight bills, and that is not required 
by law, and sometimes they did not take up the order bills. When 
this man got hard pressed he took some old order bills which he 
still had in his possession and changed the dates; then he took 
some straight bills which h^ had in his possession and changed 
the dates of those, and also added the words "or order" to the 
name of himself as consignee. Then, after indorsing those they 
looked good. He took those altered i>ills to his bank and sul> 
stituted them for genuine bills, and when the fraud was found out 
the bank found itself with about f 100,000 of altered bills of lad- 
ing. The carrier was held liable on the order bills even though 
they had been altered, because it should have taken them up, 
but on the straight bills, which were a ^eat part of the whole, 
the bank lost. Of course, they were still legally straight bills, 
although the holder had written "or order on them. That 
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fraud led to one protection being made in the uniform bill of lad- 
ing recommended by the Interstate Commerce Commission. The 
uniform form of order bill has the words "order of" printed 
before the blank for the consignee's name, so that a straight biU 
cannot be made into an order bill by adding "or order." More- 
over, the difference in color between order and straight bills now 
gives a protection as to domestic bills; not as to foreign bills, 
however. 

If a bill is altered fraudulently the bill is worth just as much 
and just as little as it would have been worth if no alteration had 
been made; that is, the alteration is void. 

§ i8a. Attachment of Goods in Transit. — There is one risk 
that used to exist in regard to bills of lading which does not any 
longer, and that is seizure by attachment for the benefit of some 
creditor. The bills of lading act provides that when there is an 
order bill outstanding against goods shipped by a carrier there 
can be neither attachment by a creditor nor stoppage in transit 
by the seller if unpaid. 

§ 183. Warehouse Receipts are Similar to Bills of Lading. — 
To what I have said in regard to bills of lading I may add a few 
words in regard to warehouse receipts. Warehouse receipts are 
entirely similar in character to bills of lading, and what I have 
said in regard to them is, in general, applicable to warehouse 
receipts. These documents also may be in form order or straight. 
They are simpler in form, ordinarily, than bills of lading, because 
they do not have so many special stipulations and conditions, but 
in other respects they are practically identical. The risks that 
one who deals in them runs in their nature are the same as in 
the case of bills of lading. There is one circumstance, however, 
in regard to warehouse receipts that gives one a better chance to 
protect himself than in the case of bills of lading. Warehouse 
receipts are generally used as collateral and for purchase and sale 
in the city where the goods are stored. It is therefore possible to 
telephone to the warehouseman or otherwise to assure one's self 
of the existence of the goods in a way that is not possible under 
the bill of lading, where the goods are in transit. 

The warehouse receipt, even less than a bill of lading, has a 
day of maturity. A bill of lading, as we have seen, has no par- 
ticular day on which it is evident to a purchaser that it has fin- 
ished its work, and that is even more true in a warehouse receipt. 
The fact that a warehouse receipt is pretty old does not neces- 
sarily show that the document is not a perfectly good document 
and that the goods are not there. 

§ z84« Open Receipts. — There is one way of doing business 
with warehouse receipts which is different from anything that 
takes place with bills of lading and which has been a subject of 
criticism, and I think deserves criticism; this is the practice of 
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issuing what are called open receipts. In an open receipt the 
warehouseman acknowledges he has received a certain quantity 
of things of a certain sort, and will redeliver that quantity of 
things of that sort; but not necessarily the identical things that 
were deposited. It is contemplated that the depositor shall have 
the ripht to substitute from time to time for the goods originally 
deposited other goods of like kind and quantity; that is, a receipt 
may be issued for loo bales of burlap. The depositor who deals 
in Durlap wants to use some of the bales that are in storage. He 
has pledged his warehouse receipt which he originally received for 
the too bales of burlap and he cannot surrender that, but he wants 
the warehouseman to let him take out 25 bales of the old burlap 
and put in 25 bales of new, and that is sometimes allowed. It 
seems to me that is a very unsafe practice. It is unsafe for one 
who lends on warehouse receipts to allow the dei)ositor and the 
warehouseman to agree between themselves as to what shall be 
a sufficient substitution of goods which are the bank's collateral. 
I think, moreover, it is unsafe for the warehouseman, because if 
the holder of the warehouse receipt has not really consented to 
the substitution, or unless the form of warehouse receipt clearly 
shows that substitution is contemplated, the warehouseman would 
be liable to the holder of the receipt if the substituted goods turned 
out to be inferior to those which were originally deposited. 

§ 185. Warehouseman is a Bailee for Hire. — A warehouse- 
man is a bailee for hire, and a bailee for hire is liable for neglect if 
the goods are destroyed or injured by its negligence. The ordi- 
nal^ bailee for hire is not subject to the extraordinary liability to 
which a carrier is subjected while the goods are in transit. 

§ i86. Safe Deposit Companies are Bailees for Hire. — 
There is one special kind of bailee in regard to whom it may be 
worth while to say a few words particularly, and that is a safe 
deposit company. It has been questioned whether a safe deposit 
company is properly called a bailee of the gpods in the boxes to 
which the safe deposit company does not have access. It is 
simply in control of the general premises, and, furthermore, the 
holder of the boxes cannot get at what is inside without the assist- 
ance of the safe deposit company. There is, therefore, a sort of 
joint possession. The safe deposit company and the depositor 
who hired the box have together the full control of the goods, but 
neither one of them alone has it. It has been suggested that the 
safe deposit company is merely a sort of watchman; that it is guard- 
ing property of which it is not in possession. But it is doing a 
little more than guarding, and it is generally held to be a bailee for 
hire; that means it must take reasonable care of the goods in its 
possession. 

81 Sj. Liability of Safe Deposit Companies for Lioss of Goods. 
— There are a number of cases, not a great many, but still some, 
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where safe deposit companies have been sued for goods which 
were missing, or which the depositor swore were missing, from 
his box. If the court or jury is convinced that the goods have 
been lost from the box, the burden of explanation as to how it 
happened would be upon the safe deposit company. The safe 
deposit company is liable for the acts of its servants and agents. 
Of course, then, carelessness in regard to duplicate keys of any 
of the boxes might render a safe deix>sit company subject to suit 
if loss occurs thereby. 

§ i88. Liability of Deposited Goods to Garnishment. — One 
of the most important questions in regard to safe deposit com- 
panies is this: are the goods in the safes subject to legal process? 
suppose a safe deposit company is garnished (that is served with 
a trustee writ) in a suit against some one who has a box; can the 
company answer that it has no funds or goods of the defendant 
in its possession? Yes, it may; it cannot control the ^oods and 
it may answer no funds. One case, however, must be distmguished, 
and that is where a bank or a safe deposit company has a separate 
trunk or box of a depositor in its possession. If it has that sepa- 
rate box, even though it is locked and the bank has not the key, 
the bank cannot answer no funds; it must answer that it has a 
box the contents of which are unknown to it. A box, however, 
shut up in a safe deposit vault, that is, one of the regular tin 
safes, cannot be reached by the safe dei^osit company in the 
normal course of affairs unless the depositor unlocks his lock. 
That is the reason for distinguishing between such a box and an 
ordinary box or trunk which is not itself enclosed in something, 
to which the bank or safe deposit company does not have access. 

§ 189. Liability of Deposited Goods to Attachment. — 
Whether the bank or safe deposit company is liable on a writ of 
attachment drawn against property in its hands is not so clear. 
It has been held in one case that it is so liable, and that the officer 
has a right to go in and seize the goods. This will not often be 
attempted, however, because the officer will not know in what 
box the debtor might have goods, and the safe deposit company 
will not tell him. The company is certainly under no obligation 
to help the officer. The regular way for a creditor to get at the 
goods of his debtor concealed in the safe deposit box is by first 
making the debtor disclose on examination in court what property 
he has, and then getting an order from the court that the debtor 
shall turn over what he has disclosed. This he must do or be 
imprisoned until he does. There is only one difficulty with this 
remedy, and that is the debtor may commit perjury; he may have 
something in the box and not disclose the fact. 

§ 190- Search for Stolen Property. — If stolen property were 
sought, a search warrant describing the property might be pre- 
sented to the safe deposit company, and it would have to permit 
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the officer of the law to make the search for the goods described, 
but only for goods described in the search warrant. There is a 
case in New York where, on a search warrant for certain articles, 
the officer of a safe deposit company allowed the officer of the 
law to make a general examination ox goods in its possession and 
to remove some bonds which were not specified in the search 
warrant. The safe deposit company was held liable. 

§ 191- Death of Depositor. — The question often arises, What 
is the situation on the death of the owner or renter of a safe? It 
is the same as in the case of the death of any bailor or depositor. 
The bailee must recognize the title only of the j;>erson who is 
ppointed by law as the successor in interest to the deceased 

rson. The safe deposit company has the right, and should 

ercise it, to demand proofs and identifications of persons who 
claim ri^ts as representmg deceased i)ersons. 

Sometimes a dispute arises between joint owners of a box. In 
that case the only safe course for a safe deposit company would 
be to recognize the right of none until it had been passed on by 
the court. What is called a bill of interpleader, to determine 
which one has the right, should be filed in court, unless the con- 
flicting interests can agree or one of them gives a bond to the 
company to insure its freedom from liability if it delivers the 
goods to him. 

§ 19^- Safe Deposit Company has no Lien. — A safe deposit 
company has no hen on the contents of a box for anything due 
to it. In that respect it is different from an ordinary warehouse- 
man and a carrier, who have a lien on the goods in their posses- 
sion for their charges. The reason is that a safe deposit company 
is not in such possession of the contents of a box as to give it a 
lien. If the renter of the box does not pay his bills, however, the 
company has the right to open the box and remove its contents, 
keeping them safe for the owner. 

§ 193- Gift of Goods in a Safe Deposit Box. — It was held in 
a recent Illinois case that the gift of the keys of a safe deposit box 
amounted to a valid gift of property in the box when made with 
that intention. As I have previously said, in order to make a 
good gift there must be a valid delivery, and it was held that the 
delivery of the keys amounted to a symbolic delivery of the con- 
tents of the box. 

§ 194* Right of Safe Deposit Company to sue for Goods 
wroniftilly taken. — If goods are wron^ully removed from the 
box of a depositor, the safe deposit company has a right to reclaim 
them like any bailee, for it is the law that if goods are taken out 
of the hands of a carrier, warehouseman or other bailee wrong- 
fully, the bailee may reclaim the goods from the wrongdoer, and 
bring an action at law for them not as owner but because the 
bailee has the right of possession to them while in his custody, 
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and he may be liable if he lets them get into the hands of any one 
other than the true owner. 

§ 19s • Liability of Safe Deposit Companies under Inherit- 
ance Tax Laws. — I noticed in looking over such decisions as 
there are on safe deposit companies, and there are not a great 
many, one recent case in regard to the Illinois inheritance tax 
law, which certainly imposes some burden on the safe deposit 
company. The company is required to notify the Attorney- 
General ten days before it allows access by the representative of 
a deceased person to his box, and under certain circumstances the 
safe deposit company is required to retain from the contents of 
the box a sufficient amount to pay the tax, and is made liable if 
it fails to do so. This provision was held constitutional by the 
Supreme Court of Illinois. And it is worth noting that under the 
Massachusetts law delivery of assets of a deceased person by 
anybody to a foreign executor or administrator without notice to 
the tax commissioner is forbidden. There are no doubt similar 
provisions in the laws of many States. 

§ 196- Assignment of Claims. — I will say a few words in 
closing in regard to the assignment of claims. It was the early 
rule of the common law that choses in action, that is, mere claims 
against other persons as distinguished from tangible property or, 
as it was call^, things in possession, like chattel property, were 
not assignable. If A owed a debt to B it was owed to B and 
nobody else, and B could not, without A's consent, make the 
debt run to C. This was got around in this way : though B could 
not make C the owner of that claim, he could give C a power of 
attorney to collect it in B's name, and then could say, "When 
you have collected the claim from A you may keep the proceeds 
for yourself." That amounted, in effect, to an assignment to C. 
The only difference from a real transfer of the debt completely to 
C was this : if C did not give notice to A of the transfer of the claim, 
A might properly pay B, or he might lend money to B and use 
this loan as a setoff when C later sued. So in order to get a per- 
fect assignment of a claim the assignee must have not simply an 
assignment from the creditor, but also give notice to the debtor, 
that there has been an assignment, in order to make sure that 
the debtor will not deal with the original creditor. If notice is 
given and the debtor does pay the original creditor he will have 
to pay over agatn to the assignee. 

§ 197- Assignment of Future Claims. — Assignments of future 
claims, as well as of existing claims, may be made, but there are 
some special provisions of statute law in regard to assigning future 
wages. Such assignments must be recorded, and there are cer- 
tain other special statutory provisions in regard to them. The 
assignment of future debts is also subject to this qualification: 
The law does not allow the assignment of a future claim unless 

104 



BILLS OP LADING, WAREHOUSE RECEIPTS, 

SAPE DEPOSIT COMPANIES. ASSIGNMENT OP DEBTS. 

the contract or employment out of which the claim is expected to 
arise has already been made or is already in existence. 

QUESTIONS. 

Question No. /. — Since the last lecture 1 have received a letter 
in regard to a previous lecture (§ 75. of the lectures, as printed). 
My correspondent refers to the case 1 put where a customer of a 
broker ordered the purchase of 100 shares of stock and another cus- 
tomer ordered the sale of 100 shares of the same stock. I put it 
as an illustration of a case where an agent habitually acts for both 
oarties to a transaction, something the law in general forbids. 
My informant writes me, "The broker in this transaction, accord- 
ing to the rules of the stock exchange, cannot execute this trans- 
action secretly in his office, but must buy and sell the securities 
in question on the exchange, and the purchase and sale must be 
recorded on the ticker." He adds, " He may offer the New York 
Central at a price midway between the price and asking quota- 
tions and buy it himself and charge each customer a commission, 
but he must actually make the oner or bid aloud on the floor." 

Answer. — Of course, that method is designed to secure, and I 
suppose habitually does secure, fairness in practice, but you will 
notice that it permits, just what I suggested, — the broker to act 
as agent for the buyer and the seller of the stock in the same 
transaction. His offer is made aloud on the floor of the exchange, 
between the bidding and asking prices, and then he bids in tne 
stock himself. In making the oner to sell he is acting for one cus- 
tomer, and in making the acceptance of that offer he is acting for 
the other customer. The writer goes on to say, " Furthermore, 
consider the case of an inactive mill stock, the last sale of which 
was 95, and that this sale was made recently. The present bid- 
ding and asking quotations are 85 to 95. It seems to me that it 
would be unfair to the seller to split the difference as is sug- 
gested in answer to Question 2 on page 4^ of the Lectures." I 
cannot myself see that it is any more unfair to the seller than to 
the buyer, but this case supposed does not seem to me to indicate 
the impropriety of a broker ever acting for both parties. How 
can he fix a proper fi^re between 85 and 1^5? In the New York 
Central case the bidding and asking quotations would not be very 
far apart, and one would feel that the result was fair; but where 
there is a wide diversity between bidding and asking prices it 
seems to me that a broker has not the right to assume to him- 
self the discretion of fixing such a price as seems equitable to him 
without any agreement on the part of his customers to allow him 
to do it. 

Question No. 2. — A drew a drafton B against a bill of lading 
of goods and had it discounted at his bank. The bank sent the 
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draft to B's bank and B accepted it. Now A goes into bankraptcy 
before he ships the goods to B. Can A's bank recover from B on 
his acceptance? 

Answer. — That is, the seller really gets his pay in advance. 
The answer is, A's bank can recover from B on his acceptance. 
The acceptance cf a draft is binding on the acceptor if the hdder 
of the biU is a holder for value. 

Questian No. }. — The question goes on: On the other hand, if 
A's bank had sent the draift for B's acceptance before discounting, 
and then had discounted, could it recover from B, even though 
the goods had never been shipped? 

Answer. — Yes, the bank could recover, even more clearly. 
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Lecture Tcii> 

Assumption of Debts -Transfer of Stock. 

§ 198. Partnership and Mortgage Debts frequently 
assumed. — A case somewhat the converse of an assignment oi 
a debt, which was the last matter I spoke of, is the assumption 
of one. Where a claim is assigned a creditor seeks to give another 
his rights by assignment. On the other hand, where a debt is 
assumed, one who is bound by a debt seeks relief by getting 
another to assume the obligation and undertake payment of the 
debt. This sort of thing is especially common in the case of 
partnership and in the case of mortgages. Where a partnership 
IS changed and a new firm formed, it is very common for the new 
firm to assume the obligations of the old firm. So, where land is 
bought which is subject to a mortgage, it is common for the pur- 
chaser to assume and agree to pay the mortgage. 

§ 199. Original Debtor not discharged unless there is a 
Novation. — Now what is the effect of this? In the first place, 
the effect is not to make the person who assumes the obligation 
a direct debtor of the old creditor, the original creditor. If that 
were possible we should all get our office boys to assume our debts 
so that we could tell our creditors that we did not owe them any 
more, but the office boys did. The creditor cannot be deprived 
of his right against his original debtor without his consent. If 
he does consent to take in lieu of the obligation of his original 
debtor that of the person who assumed the debt, he may do so, 
and what is called a novation is created. That frequently happens 
in the case of the new firm. The new firm goes on dealing with 
the old creditors, and they impliedly, if not expressly, assent to 
taking the new firm instead of the old firm as a debtor. But in 
order to make out a novation you have got to find as a fact that 
the creditor agreed to give up his right against the old debtor. 
If the creditor does not assent to a novation then the situation is 
that the creditor retains his claim against the old debtor, but the 
person who has assumed debt has contracted to pay that debt. 
If he keeps his contract he will pay it and the debt will be cancelled. 
If he does not keep his contract the creditor will sue the original 
debtor and the original debtor will sue the man who assumed the 

debt. 

§ aoo. Assumption of Mortgages. — Similarly in the mort- 
gage case. If the purchaser of the land who assiunes the mortgage 
does as he agreed, he will pay the mortgage; if he does not, the 
mortgagee may foreclose against the land. If there is a deficiency 
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he will sue, not the man who has assumed the debt, but the original 
mortgagor, and that original mortgagor, if forced to pay, will sue 
for breach of contract the man who agreed to pay the mortgage 
and has failed to do so. 

§ aoi. Mortgage and Partnership Cases merely Illustra- 
tive. — These cases of mortgage and partnership are merely 
typical cases. The same principles apply in any case where a 
deot is assumed, and to avoid misapprehension I should say that 
in some States, as in New York, for instance, the person who 
assumes the debt does come under a direct and immediate obliga- 
tion to the creditor, even without any novation, but that is not 
true in Massachusetts. 

§ 2oa. Transfer of Stock, Uniform Act. — Turn now to an 
entirely different matter, the transfer of stock. A stock certificate 
is one of the quasi-negotiable instruments of commerce, at common 
law not fully negotiable like bills and notes, but, nevertheless, 
having some of the attributes of negotiability, especially in Mas- 
sachusetts, under what is called the uniform transfer of stock 
act, chapter 171 of the Acts of 1910. This statute applies only 
to Massachusetts corporations, and similar statutes apply in the 
other States which have passed this statute only to corporations 
of those States. Not a great many States have as yet passed it. 
New York has not. 

§ 203. Two Methods of transferring Stock. — Stock may be 
transferred in two waj^s: first, by delivery of the certificate with 
the indorsement upon it of the owner of the stock, indicating that 
he assigns or authorizes the assignment of the stock, and second, 
by delivery of the certificate, with a separate document of assign- 
ment attached stating that the owner of the certificate assigns or 
authorizes the transfer of the stock. This second method is not 
so perfectly good as the first, where the assignment is on the 
certificate itself, because if for any reason the separate document 
should become dissociated from the certificate, the transferee's 
right would not be apparent, and therefore the transfer of stock 
act provides that if a purchaser should get possession of the stock 
certificate with an indorsement upon it, he would take precedence 
over even a prior assignee who had a separate paper assigning to 
him the certificate. Of course, after the transfer is duly registered 
on the books of the company, then it makes no difference whether 
that transfer was secured by means of a separate power or assign- 
ment or by means of One written on the certificate itself. 

§ 204. Effect of Transfer on the Books of the Company. 
— ^what is the effect of transfer on the books of the company ? 
Under the common law, stock was originally transferable just like 
any intangible right, merely by agreement of the parties, to which 
requirement was added, as a necessity when stock certificates 
became common, the delivery of the certificate itself. But it was 
convenient for the company to know who was owner of stock. It 
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was inconvenient to have stockholders buy and sell without any 
notice to the company, and therefore a common by-law was that 
stock should be transferred only on the books of the company. 
The Massachusetts uniform law gpes back partially to the old rule, 
since the transfer of the certificate with the indorsement or separate 
assignment is what transfers the stock, not the transfer on the books 
of the company; but in order that the cori)oration may not be 
inconvenienced it is provided that the corporation shall have the 
right to pay dividends to any one who is apparently owner because 
registerea on the books of the company, and also such a person shall 
have the right to vote. The best analogy that can be suggested 
for the importance of the books of the company in stock transfer 
is the registry of deeds in the transfer of real estate. It is the 
deed, not the record of it, which creates a title, but an unrecorded 
deed may be defeated by creditors or purchasers without notice, 
so that to protect himself fully the owner of land is obliged to 
record his deed. 

§205. Ownership of Stock, Individually, in Common, 
Jointly and by Fiduciaries. — Now stock may be owned by 
a man individually, it may. be owned by several persons in common, 
or it may be owned by several persons jointly, or it may be owned 
by a person in a fiduciary capacity, as trustee, executor or guardian. 
What is the difference, may be asked, between the case of owner- 
ship of stock by several persons in common and ownership by 
several persons jointly. The common law drew this distinction 
between joint right and rights merely held in common; that a 
joint right survived to the survivors when one of them died, 
whereas a right held in common passed, on the death of one of the 
owners, pro rata to the personal representatives of the deceased. 
Therefore if A, B and C own stock jointly, when C dies A and B 
are the owners. If A, B and C own the stock in common. A, B 
and the executors of C would own it on the death of C. Generally 
where several persons own a right now, they own it in common, 
but there are two notable exceptions, — the case of partnerships 
and the case of trustees. Stock held in the name of A, B and C, 
when A, B and C are either partners or trustees, will pass to A 
and B on the death of C. Cs executor will not have to join in 
the transfer. 

g 206. Difficulties in Transfer affect Purchaser and also 
Corporation. — Now the difficulties in the transfer of stock may 
be looked at (i) from the standpoint of a purchaser of the stock, 
including within the name of purchaser one who lends money on 
the stock as well as one who buys it, and (2) from the standpoint 
of the corporation which is, of course, to transfer the stock on its 
books. Generally the difficulties which confront the purchaser are 
the same which confront the corporation when it is asked to 
transfer. If the purchaser should get a defective right when he 
bought, then the corporation, if it should transfer, would generally 
get into trouble also. 1 1 1 
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§ ao7. Legal and Equitable Difficulties in Transfers. — 
Let us follow this out in the main difficulties which arise, and these 
difficulties may be divided into legal and equitable difficulties; 
that is, by legal difficulties I mean cases where the purchaser will 
not get a good legal title. By equitable difficulties 1 mean cases 
where the purchaser will get a good legal title but it will be subject 
to an equitable right in favor of some other person. 

§ aoS. Legal Difficulties: Forged Certificate. — And first, 
in regard to legal difficulties. The certificate of stock may be 
forged. The purchaser of a forged certificate of stock, of course, 
gets nothing in the way of stock. He does get this right, that he 
may sue the person who sold him the stock on an implied warranty 
of genuineness. 

Analogous to the situation of the purchaser is the situation of the 
corporation if it should transfer stock on having handed to it a 
forged certificate with the request for a transfer. If the corpora- 
tion should issue a new certincate of stock instead of that forged 
one, a person who took the new certificate, even though he was a 
bona fide purchaser for value, would not get any stock in the cor- 
poration, if all authorized stock had previously been issued. 
The corporation has no power to overissue stock; it cannot 
emit any more even if it tries to, and therefore the purchaser 
gets no stock. He does, however, get a right against the cor- 
poration. The corporation has issued what purports to be new 
stock to him, or if he is a remote purchaser he has paid for 
stock in reliance on a certificate which the corporation has issued. 
The corporation is estopped, as the legal phrase is, to deny the 
validity of that certificate as against one who has thus relied on 
its acts. The result is that the corporation is bound to pay to 
him value equivalent to that of real stock, because the corporation 
has put out something which seems to be good stock, and owing 
to the act of the corporation the purchaser has been deceived. 

§ 209. Forged Assignments. — A second legal difficulty 
arises where the indorsement or assignment of the certificate is 
forged. Only the owner of stock can sell it. Consequently, if 
anybody else attempts by forgery or otherwise to make a transfer, 
the transfer will be ineffectual. The result will be the same as 
though the whole certificate were forged. The purchaser under 
the forged indorsement will get nothing. If the corporation relies 
on the forged indorsement and issues a new certificate, it will, 
in the same way as in the case of a new certificate issued for a 
wholly forged one, be liable to a purchaser for value. It is, of 
course, of vital importance, therefore, to make sure that indorse- 
ments are correct, and generally it is desirable to take indorsed 
certificates only from reliable persons. If you take such a cer- 
tificate from a reliable person, even though there is no express 
guaranty of signatures by a brokerage house or other third per- 
son, as there often is, you will be practically safe because of the 
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implied warranty of genuineness by the seller which applies to 
the indorsements on certificates as well as to cases of wholly 
forged certificates. 

§ aio. Assignments by Unauthorized Agent. — A third case 
is where the indorsement is made by an agent, and the agent has 
no authority to act. A corporation transferring stock should 
require, and a purchaser should require, the clearest evidence of 
an agent's authority if the signature of the transferor is made by 
an agent. It is not only necessary to be sure that the agent's au- 
thority originally existed, but it is necessary to be sure that his 
power has not been revoked, either by the death of the principal or 
oy express revocation during his life. A question that sometimes 
is troublesome in regard to the agent's authority to make such an 
indorsement arises where the terms of the power given the agent 
are general; where he is authorized to do a very broad class of 
acts for the principal, but no specific mention is made of the 
particular certificate which he seeks to transfer. Such a power, 
if it certainly includes the transfer of that certificate, is legally 
good, but a corporation would object to make a transifer under a 
power which dia not specifically mention the particular certificate, 
unless it was absolutely certain from its terms that this certificate 
in question was included. 

§ 2IZ. Lack of Capacity to assign. — A fourth case is lack 
of capacity on the part of the owner of the stock to make a transfer. 
This lack of capacity may arise from a variety of causes, insanity 
or infancy, for instance. A totally insane person is as incapable of 
transfemng stock, as of transferring other property. An infant, 
that is, a minor, though not wholly without capacity if not under 
guardianship, becomes, 1 suppose, wholly without capacity to 
transfer stock if under guardianship; and, similarly, an elderly 
person under the charge of a conservator would be incapacitated 
to transfer his property. An infant who has had no guardian 
appointed, though he could make a transfer, could also, by virtue 
or his infant's privilege, revoke that transfer, which, therefore, 
would be too insecure either for a purchaser to take or for a cor- 
poration to allow. If stock is owned by an infant a purchaser or a 
corporation should require that a ^ardian be appointed and that 
the transfer be made by the guardian. 

§ 212. Lack of Valid Delivery. Theft of Certificate. — A 

fifth case is where the signature on the back of the certificate 
of stock is genuine, but where there has been no valid delivery 
by the owner. This is rather a troublesome case to detect. In 
the case of fully negotiable instruments, like bills and notes, if the 
signature of an indorser is genuine, a purchaser for value of the 
instrument will get title even though he purchases from at hief, or 
though for any reason there was no intention on the part of the 
owner who wrote his name on the back to make a transfer of the 
instrument. But by the common law stock certificates were not 
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negotiable to this extent. This case occurred in the law office 
where I started business as a young man. The head of the firm 
rather carelessly kept street certificates for stock (that is, certifi- 
cates made out in the name of the brokerage firm which was 
former owner and indorsed in blank), not having the certificates 
transferred to his own name. The stock was not at the time 
dividend-paying, so that a transfer on the books seemed unimpor- 
tant. He put the certificates into the office safe to which the office 
boy had access. This boy took the certificates and sold them 
through a State Street broker, and the loss was not discovered for 
several years. After it was discovered the loss was traced by the 
numbers of the certificates, and action was brought against the 
brokers who were unfortunate enough to have taken the stock 
from the office clerk. Now, if the certificates had been, as 1 say, 
negotiable paper, the brokers would not have been liable, but under 
the existing law it seemed so probable that they were liable that 
they settled the case by paying more than half the value of the 
stock. The only thing that could have prevented their being liable 
was that, under the circumstances, the contention was possible 
that the owner of the stock had been so negligent in his dealing 
with the certificates as to preclude him from asserting any right. 
Now the transfer of stock act of Massachusetts changes the law in 
this respect so far as Massachusetts stock certificates are concerned. 
The act makes them fully negotiable, but the common law would 
still apply to certificates of stock of corporations incorporated in 
other States. 

§ ai3. Death of Owner of indorsed Certificate. — A some- 
what similar case is this: suppose that after the owner of stock 
has written his name on the back of it he dies ; that is a common 
enough case. Many men have used their stock certificates to 
borrow money on, and therefore after paying the loan they have 
them in their possession with their signatures on the back. They 
put those certificates back in their safety deposit boxes. Then 
suppose the owner dies and an attempt is made to transfer the 
stock by virtue of that signature written on the certificate. That 
is not a valid transfer at common law. The certificate was owned 
only up to the time of his death by the man whose name is on the 
face; on his death his executor becomes the owner and the executor's 
signature is necessary to transfer the title, and the signature of 
the man himself written before his death is not effective for that 
purpose; and yet a purchaser may not be aware that that signature 
is invalid; he may not know that the man who has signed this 
is dead, and similarly the corporation may allow the transfer 
to go through in ignorance that the signer is dead. If the money 
which is the procasds of the stock actually reaches the executor 
of the estate, of course he could not object to the validity of the 
transfer, and he could not object if he were in any way a party 
to the transfer of the stock by means of the signature of the dead 
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man ; but if the proceeds did not get to the hands of the executor 
and he was in no way responsible for the transfer, he could assert 
that the transfer was invalid and that that stock belonged to him. 
This, again, is changed by the Massachusetts uniform law so far as 
applies to Massachusetts corporations. 

To avoid misapprehension I should sa>^ that if an indorsed 
certificate has been delivered for value during his lifetime by the 
owner to a purchaser or lender, the death of the indorser does not 
impair the validity of the signature even at common law. The 
purchase of the stock or loan upon it gives the purchaser or lender 
a power, which cannot be revoked by death or otherwise. 

§2x4. Bankruptcy of the Owner of Stock. — One other 
important case where a genuine signature of one who was the 
owner cannot transfer a good title is the case of bankruptcy. The 
federal bankruptcy law provides absolutely that title to a property 
which a bankrupt has at the time of his bankruptcy shall be vested 
in his trustee. If, therefore, after A's bankruptcy, A seeks to 
transfer stock which he had owned, and which was in his own name, 
he is not the owner of the stock and has not the power to transfer 
it. Therefore, even a bona fide purchaser will get nothing. 

§315. Attachment of Stock. — A sixth difficulty in regard 
to transfer of stock is done away with in this State by the uniform 
transfer act, that is, attachment by a creditor of the registered 
owner. Such attachments created a good deal of difficulty before 
the passage of the act. Suppose this case : A is the owner on the 
books of the company of 100 shares of Boston & Albany stock. 
He knows a creditor is about to attach that stock, and in order to 
get ahead of the creditor he sells the stock on the exchange. If 
he makes the sale before the attachment, undoubtedly the sale 
everywhere would prevail over the subseouent attachment; but 
suppose the attachment preceded by a little while the sale of the 
stock. A still has the certificate, and brokers and purchasers are 
accustomed to rely on the certiiScate as evidence of ownership. 
They take the certificate and pay A money for it; then when the 
purchaser goes to transfer the stock he finds that an attachment 
had been put upon the books of the company. As I say, in this 
State that difficulty has been done away with and the purchaser 
of the certificate would prevail. Indeed, the only way to make 
an attachment of stock effective now is to seize the certificate 
itself. But in other States this difficulty may still arise of a pur- 
chaser being deceived by the certificate itself, and paying money 
on the faith of it when there has been an attachment levied by a 
creditor immediately before on the books of the company. 

S 3x6. Transfers between Husband and Wife. — One 
other matter of transfer deserves attention, and that is a transfer 
between husband and wife, or wife and husband. A married 
woman can contract in this State as fully as a married man, but 
neither of them can contract with the other or make a conveyance 
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directly to the other, except that by a statute passed last year a 
deed of real estate (not, however, including a mortgage) may be 
made from husband to wife, or wife to husband; but a promissory 
note from wife to husband, or husband to wife, or any other con- 
veyance or transfer or contract is invalid. A husband can, how- 
ever, appoint his wife his agent, and a wife can appoint her husband 
her agent, and when such an agent acts, his act will be legally that 
of the principal, just as in any other case of agency. Accordingly, 
if a husband draws a check payable to his wife, though he does 
not become liable as drawer to his wife, and could not be sued 
by her if the check was not paid, the bank runs no risk in 
paying the check because the husband has authorized the bank 
to make a payment to the wife. Similarly, if a husband au- 
thorizes a corporation to transfer stock to his wife it seemst hat 
the corporation is protected, having acted under the authority 
of the owner, and that the wife would get a good title to the stock. 
This question has, however, been somewhat disputed by lawyers, 
and there is only one case in this State on the subject, and that is 
in the federal court. Therefore it is very probable that a cor- 

E oration would, as a matter of precaution, refuse to run any risk 
y transferring directly from husband to wife or vice versa, but 
would require that the transfer should be made through a third 

Erson. bo much for difficulties arising out of defects in lack of 
jal title to the stock. 

S ax7. Stock held in Trust. — Now let us consider equitable 
defects. These chiefly arise where stock is held in trust. It 
would be the simplest and pleasantest thing for a corporation if it 
could refuse to register stock in trust at all, but it has been decided 
that it cannot do this, that it is bound, if requested, to register 
stock in favor of a trustee and issue stock to trustees. Now 
trustees hold under an appointment by the court. A trustee may 
cease to be such at any time by removal of the court as well as by 
death. Suppose stock in the name of D, trustee. If D hais 
ceased to be trustee because he has been removed from office, a 
transfer by him will not be valid. Accordingly, it is essential 
for a corporation and for a purchaser to be certain, not simply that 
D was trustee, but that D is trustee at the time he attempts to 
make the transfer. We may suppose the case of a certificate which 
does not state that there is a trust. Not infrequently trustees, to 
avoid complications, do not specif}^ in the certificate that they 
are trustees. If the corporation or if the purchaser of that stock 
has no notice that D is really holding that stock in trust, the cor- 
poration or the purchaser will have the same rights as if there 
were no trust. But if either the corporation or the purchaser 
fifit notice from extrinsic sources that the stock was really held 
m trust, they will be bound to make sure that the seller is still 
the rightful trustee, in the same way as if the certificate stated 
that the stock was owned by D as a trustee. 
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QUESTIONS. 

Qiustion No. /. — Is a date necessary on a check? 

Answer. — No, the check is valid without the date. A date is 
not one of the requisites of a negotiable instrument enumerated 
in Revised Laws, chapter 73, section 18. 

Question No. 2. — (Jould the bank refuse payment of the check 
for this omission? 

Answer. — Possibly the bank would be justified legally in say- 
ing, " There is a place for dates on checks, and that is the full and 
proper way to make out a check, and we require that." Never- 
theless, I don't think a bank ought to refuse payment of such a 
check, for it does not run any particular risk in cashing it if it is 
sure of the signature, and I suppose banks ordinarily would cash 
such checks. 

Question No. ). — Can an infant legally carry a bank account 
in his name? 

Answer. — There is no law which forbids him doing so if a bank 
is willing to take the account; but a bank would be foolish to 
accept an account from an infant, because an infant has a right to 
set aside his transactions, and the bank could never feel sure that 
the infant would not seek to undo something which he had done. 

Question No. 4. — Is it legal to certify a check without a date? 

Answer. — Yes. 

Question No. 5. — If a deed had passed between husband and 
wife and is not recorded until after the decease of the party making 
the transfer, would it be effective? 

Answer. — Since the statute of 191 2 a conveyance between 
husband and wife presents the same situation as a conveyance 
between any other parties. The deed would be valid. It is 
delivery not record tnat transfers the title. If unrecorded, how- 
ever, creditors of the grantor or a subsequent purchaser from him 
would prevail over the prior grantee. 

Question No. 6. — Suppose the deed was not delivered to the 
grantee until after the death of the grantor? 

Answer. — It would be invalid. 

Question No. 7. — Regarding a transfer of stock after the 
decease of the owner. In the case of a bank loaning money on 
a stock certificate indorsed by the owner, who died before maturity 
of the loan, could the bank sell that certificate? 

Answer. — Yes, that is a case of an authority coupled with an 
interest. The bank has given value on that indorsed certificate, 
f rior to the death of the man, and the death will not revoke the 
authority given by the signature to make the transfer. The 
answer would be the same if the owner did not die until after 
maturity of the loan. 

Question No. 8. — In the case of the stock certificate which has 
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^ne through the books of the company bearing an improper 
indorsement. Before that mistake is discovered the new certifi- 
cate is sold to a third party. What action has that third party 
against the corporation? 

Answer. — An action for deceit or misrepresentation or on the 
implied warranty of genuineness. 

Question No, p. — A man cannot satisfy a claim by paying part 
of It, but a third person can satisfy a claim by paying part of it. 
Suppose the debtor gets somebody else to pay part as full satis- 
faction; does that satisfy the claim? 

Answer. — I think if the payment was made by one who was 
the agent of the debtor and with the debtor's money it would be 
the same as if made by the debtor himself. 

Question No. lo. — Regarding a contract previously mentioned 
where you offer to pay a man |$ to get a book. You can withdraw 
the offer at any time, but suppose the offeree goes and buys that 
book and, intending to accept the offer, gets nearly to you and you 
refuse to take it. 

Answer. — If there was a mere offer to pay I5 for the book 
when it was secured, the offer is revocable up to the last minute. 
If, on the other hand, there was a bilateral agreement at the outset, 
one party agreeing to buy the book and the other to pay for it, that 
is irrevocable on both sides from the making of the agreement. 
It is therefore only such bilateral contracts that really protect 
both parties, and any one who is going to do any work ought to 
have a bilateral agreement before he takes much trouble. 

Question No. 11. — Does not chapter 678 of the Acts of 191 2, do 
away with the reauirement in the Massachusetts inheritance tax 
law, that notice shall be given to the Tax Commissioner before 
assets of a deceased person are delivered to a foreign executor or 
administrator, as was stated in section 195 of Lecture Nine? 

Answer. — Yes. 

Question No. 12. — Has an executor the right to transfer stock 
to himself? 

Answer. — I should say that if the executor is a legatee of the 
specific stock, of course, there would be a right. If the executor 
is not a legatee I should say no. The executor is a fiduciary, and 
a fiduciary has no right to make a sale to himself, and even though 
the executor is a pecuniary legatee or is entitled to payment for 
commissions, he would have no right to take stock in lieu of such 
pecuniary legacy or commission. Not infrequently, however, an 
executor is a residuary legatee, and in that case, as well as in the 
case where the stock is left directly to him, I should say a corpora- 
tion was justified in transferring directly to him, if satisfied that 
no claims of creditors of the estate were unsatisfied. 
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Transfer of Stock- Bankruptcy > 

§ 2x8. One having Notice thkt Stock is held in Trust must 
ascertain the Terms of the Trust. — Even if the supposed trustee 
is actually the trustee he may not have power to give a good title 
to the stock. He has the legal title, undoubtedly, but if the 
certificate contains notice that he holds the legal title as trustee, 
every one is bound at his peril when purchasing the stock, and also 
the corporation is bound at its peril before it allows the transfer 
of the stock, to make sure that the trustee is authorized by the 
terms of his trust to transfer the stock. 

§ 2 19* A Trustee has Powers necessary to carry out Terms of 
Trust. — Generally when a transfer of stock is attempted by a 
trustee it means that the trustee is selling the stock, though that is 
not necessarily the case. A trust may be terminated; that is, a 
trust may be created for twenty years, with directions to the trustee 
to transfer the trust property at the end of the twenty years to cer- 
tain beneficiaries. A transfer by the trustee at the close of the 
twenty years to the beneficiaries would not be a sale of the stock; it 
would be a transfer for the purpose of carrying out the trust, and a 
trustee always has implied power to make any transfer of stock 
that is necessary to carry out the purpose of the trust. 

§ aao. A Trustee has no Inoplied Power to sell. — A trustee 
has not implied power to sell. The general duty of a trustee is to 
keep the property which is left to him in trust or conveyed to 
him in trust in its existing form, and no power is implied to change 
the form to something else. 

Accordingly, if no power to sell is in terms given in a trust 
created by deed or will, a corporation will require and a purchaser 
should require the trustee to obtain the authority of the probate 
court to make the sale. Carefully drawn trusts generally contain 
a power for the trustee to sell if the purpose of the trust is to pro- 
duce an income-bearing fund for a long period of years. For that 
purpose a change of investment is frequently desirable, and there- 
fore trustees are expressly given the power. But the corporation 
which has issued a certificate to a trustee and a purchaser from the 
trustee must find out at their peril whether such a power is given. 

§ 221. A Trustee has no Implied Power to pledge. — 
Another power, and one which is not commonly given is the power 
to borrow on stock, to pledge it or use it for collateral security. Such 
a power is not implied and, as I say, it is not commonly given 
in trust deeds or wills. Therefore, a bank or other lender should 
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not lend on certificates of stock which are made out to the 
borrower as trustee, or made out to any one as trustee. Of 
course, it is improper, even though the trust did give power to 
borrow, to allow the trustee not only to borrow money on trust 
securities but to use the money borrowed as part of his own 
assets; that is, to put it in his own general account. It is his 
duty to keep trust money separate, and therefore if the trustee 
has power to borrow he should keep the funds which he borrows 
earmarked as trust property; but as 1 have said, he will rarely 
have power given him expressly to borrow even for trust purposes. 

§ 222. A Trustee cannot transfer to Himself. — Suppose a 
trustee is by a deed or will given power to sell and he asKS the 
corporation to make a transfer of the stock to himself. The 
corporation should not do it. He has power to sell to any one 
else but himself. A fiduciary cannot make a bargain with him- 
self in regard to his trust property, and therefore he should not 
be allow^ to transfer the stock to himself. 

g 223. A Trustee cannot delegate his Power to sell. — A 
trustee cannot delegate his powers, and therefore he cannot give 
a general power of attorney to another, to sell trust stock or 
any trust property whenever it may seem wise to the agent to 
do so. Even though the trustee has himself power to sell, he must 
exercise his own discretion as to the occasion when it is proper 
to sell. 

§ 224. Purchaser from a Trustee is not bound to see to Ap- 
plication of Purchase Money. — Though the corporatwn and 
though the purchaser from a trustee are bound to see, if they 
have notice of the trust by the form of the certificate, that the 
trustee is not making an unauthorized sale, neither the purchaser 
nor the corporation is bound to see that the trustee does not make 
an improper application of the money received from sale of trust 
stock. In the current legal phrase, neither the purchaser nor the 
corporation is bound to see to the application of the trust money; 
but if either the purchaser or the corix)ration had notice of a pro- 
posed misapplication of the trust money to be received for the 
stock, it would be improper to allow the transfer knowing that the 
proceeds would be misapplied, and the corporation or the purchaser 
would be liable if the transfer was carried out. 

§ 225. An Executor has Implied Power to sell. — Stock 
held by a guardian or by an executor is in many respects 
treated similarly to stock held by a trustee. There is this ciiffer- 
ence, however, in the executor's position, that as it is his duty to 
reduce the estate to cash he has implied power to sell ; it does not 
have to be given to him in the will. The mil, however, may re- 
strict an executor's right to sell certain stock, and therefore even 
in the case of an executor it would be proper for a corporation 
to make sure that the executor's power had not been restricted 
by the will before allowing the transfer. 
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§ aa6. Transfer by an Executor to a Legatee. — Generally 
the executor will seek to reduce the property to cash and therefore 
seek to transfer the stock in the estate to a purchaser, but he may 
try to transfer it directly to a legatee. He may himself be a legatee 
and endeavor to transfer to himself. Unless he is a legatee it is as 
improper for him to transfer to himself as for a trustee to transfer to 
himself. If the executor is a legatee the question of a right to trans- 
fer to himself is the same as to transfer to any other legatee, and 
that right is only subject to one qualification. Creditors of an 
estate have the first right; legatees do not get their legacies paid 
unless creditors are taken care of first. Now creditors have two 
years from the time when executors or administrators give bonds 
within which to assert their claims. If they have not asserted their 
claims in the two years the claims are barral. Therefore, after two 
years has expired it can be known whether the assets of the estate 
are sufficient to pay legacies. Accordingly, after two years have 
elapsed it is proper to allow a transfer to a legatee. Prior to that 
you run the risk — which may be in a particular case a very small 
one or it may be a very large one — that the creditors of the es- 
tate may exhaust the assets and the legatees not be entitled to 
anything. 

g 21217. Lost Certificates. — (Occasionally a question arises in 
regard to a lost certificate. The Massachusetts statute provides 
for this case in substantially the same way as the common law 
would deal with it if there were no statute, namely, the corpora- 
tion may demand a bond to indemnify it before it issues a new 
certificate. This bond is essential because should the old certifi- 
cate turn up and be transferred to a bona fide purchaser for value 
the corporation would be liable on the old certificate, and as it 
would also be liable to a purchaser for value of the new certificate 
it is necessary that it should have a bond to protect it. 

§ 328. Interpleader of Several Claimants for Stock. — If there 
are several claimants for stock, as sometimes happens, the cor- 
poration should file a bill of interpleader, as it is called, against 
the several claimants, asking the court to determine which one is 
rightfully entitled. An instance of that kind would be where A 
asks a corporation to transfer stock to him, presenting a certificate 
indorsed by B, but B notifies the corporation that he has been 
defrauded out of that stock by A and that he elects to rescind 
the transfer to A and demands the certificate back. The cor- 
poration cannot undertake to determine which of those parties 
is in the right; it must ask the court to do so. 

Not infrequently the same situation arises in a bank where 
money has been lent on stock, and notice is given to the bank 
not to return that security to the borrower because he obtained it 
fraudulently or otherwise has acted in Violation of the rights of a 
third person in pledging it to the bank. The bank, if it is a bona 
fide lender, is, of course, entitled to hold the stock for its own 
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security so far as it may be necessary to repay the loan; but 
perhaps the bank can get the loan repaid out of other securities 
unquestionably belonging to the borrower. In that event the 
bank should do so and then ask the court who is entitled to the 
stock over which the dispute arises. 

§ sag. Effect of delivering Unindorsed Certificate. — In order 
to transfer stock, as I have said, it is necessary that the stock 
should be either indorsed or that on a separate paper an assign- 
ment or power to transfer should be written. What is the dffect 
of giving a certificate without either of these formalities? It vir- 
tually protects the person who receives the certificate, for though 
he has not title to the stock and cannot get title without an 
indorsement, he has the certificate in his possession which pre- 
vents any other person from getting title; and, furthermore, he 
has the right to require an indorsement from the person whose 
indorsement is needed, provided, of course that the nolder of the 
certificate took it from the owner, who impliedly or expressly 
agreed that he should have title. If somebody not an owner of 
a certificate delivered it without indorsement to a bank, and bor- 
rowed money on it, the bank would not be protected. The true 
owner could say, " That is mine," and take it away. 

§ 230. Insolvent Debtors — " Grab Law."— I come now to 
the last topic which I shall consider before passing to the nego- 
tiable instruments law, and that is the case of bankruptcy and 
insolvency. When a debtor is insolvent there are several things 
that he may do. In the first place he may do nothing. He may 
let his creditors try to get any money out of him if they can, and 
in general let the creditors take the laboring oar. Where there is 
no bankruptcy law prevailing, either State or federal, — and that 
was the situation in many of the States of the Union prior to the 
passage of the present national bankruptcy law, — a debtor might 
get along that way for a long time. That is one thing he might do. 

§ a3i- Composition with Creditors. — The second thing the 
debtor may conceivably do is to try to make a composition with 
his creditors. Though it is the law that receiving a smaller sum 
will not discharge a liquidated and undisputed debt for a larger 
amount, even if it is so agreed, an exception is made in the case 
of a composition where a number of creditors agree that each of 
them will take a smaller sum for his claim. The debtor may try 
to get his creditors to do that, and occasionally he succeeds. 

8^233. General Assignments. — A third thing which he may 
do is to make a general assignment of all his property to trustees 
in trust to pay his creditors ratably. Such an assignment is not 
valid in this State when made though in most States it would be. 
Here it would not prevent his creditors, or any one of them, from 
attaching his property just as if it had not been assigned, but if 
creditors assent to the assignment then, to the extent of their 
claims, the assignment becomes valid. 
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To illustrate: suppose a debtor has $30,000 worth of property 
and owes |$o,ooo; he assigns all his property in trust to pay his 
creditors ratably. Now at that moment any of his creditors can 
attach his property just as if it had not been assigned, but if a 
creditor whose claim is 1 10,000 assents to the assignment, then 
to that extent the assignment becomes good; that is, to the extent 
of 1 10,000 worth of property. Thou^ any of the other $40,000 
worth of claimants can attach the assigned property to the extent 
of $20,000 of the assigned property, they cannot reach in that 
way 1 10,000 worth of the property, that beine the amount of the 
creditor's claim who has assented. And if creditors having claims 
of $30,000 out of the $50,000 assented to the assignment, that 
being equal in amount to the whole value of the assets, the assi^- 
ment cannot be set aside by the other creditors except by bringing 
bankruptcy proceedings. 

Since the bankruptcy law a general assignment may within 
four months be set aside by bankruptcy proceedings; but a cred- 
itor who has once assented to a general assignment cannot there- 
after join in a bankruptcy petition against that debtor. 

A debtor who makes a general assignment, even if it is assented 
to, does not thereby get any discharge from his debts; he simply 

Cays such portion of his creditors' claims as his assets will enable 
im to do; and as to the rest he is still liable and can be sued, 
and his creditors can collect their judgments if he gets property 
afterwards. 

§ 233. Bankrupt!^. — The fourth and most important way, 
however, now of settling the estates of insolvent persons is provided 
by statute. The federal Constitution gives Congress power to pass 
uniform laws on the subject of bankruptcy throughout the Unit^ 
States, and the Supreme Court has held that when the federal gov- 
ernment has not taken advantage of this privilege given by the Q>n- 
stitution. States have power themselves to enact bankruptcy laws. 
In Massachusetts for a great many years there has been such a law 
when no federal law was in force. But the federal law is now in force ; 
it was passed in 1898, and under that law the debtor may either 
become a bankrupt by his own voluntary petition, or his creditors 
may petition him into bankruptcy if he commits what is called an 
['act of bankruptcy." This is true, at least, if the debtor is an 
individual, or is a moneyed business or commercial corporation 
(except railroads, insurance companies and banking corporations) . 
When corporations of the excepted class become insolvent their 
affairs are settled by still a fifth method, — receivership. A spe- 
cial privilege, also, is given to wage earners and farmers. They 
may if they choose become voluntary bankrupts, but are not lia- 
ble to involuntary proceedings. 

§ a34« Petitions in Bankruptcy. — Now suppose a debtor 
wishes to become bankrupt himself. He files a petition in the 
United States District Court, which is the court of bankruptcy 
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jurisdiction, and is immediately adjudicated a bankrupt. If his 
creditors want to make him a bankrupt it is necessary that three 
of them having claims amounting to not less than I500 in the 
aggregate should join, unless there are less than twelve creditors 
in all. In that event one creditor only may petition. This peti- 
tion of the creditors must set forth both the creditors' claims, 
that the debtor has commftted an act of bankruptcy, and that 
he owes debts aggregating 1 1,000 or more. However slight his 
indebtedness, if he cannot pay it a man may be a voluntary bank- 
rupt, but he must owe at least |i,ooo to be liable to involuntary 
proceedings. 

§235. Acts of Bankruptcy — Fraudulent Conveyances. — 
Now what are the acts of bankruptcy which render a debtor 
liable to a petition by his creditors? In the first place a fraud- 
ulent conveyance is an act of bankruptcy. There are many 
kinds of fraudulent conveyances. 1 must give a few illustrations 
of them. If a debtor who is insolvent or is made insolvent should 
give away a portion of his property, that would be a fraudulent 
conveyance irrespective of the debtor's intent, because the neces- 
sary effect of the gift would be to hinder, delay and defraud his 
creditors. It would be a fraudulent conveyance for a debtor 
to seek to conceal his property from his creditors by putting it 
in the hands of some kind friend to hold for him until his creditors 
should cease to be so troublesome as at the present time. It would 
be a fraudulent conveyance for a man who is pressed by creditors 
to turn himself into a corporation for business purposes and assign 
all his property to that corporation. This transfer of his property 
to a corporation, even though it was done openly, would necessarily 
hinder and delay his creditors. 

§ 336. Preferences. — There is one thing which seems to hinder 
and delay creditors, and which yet is not a fraudulent conveyance, 
and that is paying a debt to one creditor, even for the purpose of 
preventing another creditor from getting the money. That is not 
a fraudulent conveyance, but it is a preference, and a preference 
is a second act of bankruptcy. Either for the debtor to give a 
preference himself or to allow a creditor to get a preference by 
legal proceedings is an act of bankruptcy. Any transfer made by 
an insolvent debtor to pay or to secure in whole or in part a 
previously existing debt is a preference. 

§ 337- General Assignments. — A general assignment is an 
act of bankruptcy. The consequence is, therefore, that if a debtor 
makes a general assignment his creditors have the choice of letting 
it stand and having the estate settled under the general assignment, 
or of setting it aside and having bankruptcy proceedings. 

§ 238. Receiverships. — Still another act of bankruptcy is the 
appointment of a receiver on account of insolvency. There also 
the creditors virtually have an option of letting the receivership 
stand and having the receiver take charge of the distribution <rf 
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the assets, or of petitioning the debtor into bankruptcy and having 
the bankruptcy court take charge. 

§ 339. Admission of Inabilitv to pay Debts. — One further act 
of bankruptcy is an admission by the debtor of his inability to 
pay his debts and his willingness to be adjudicated a bankrupt. 
An act of bankruptcy can form the basis or a petition only within 
four months after its commission. 

§ 240. Insolvent Debtors usually commit acts of Bankruptcy. 
— Now an insolvent debtor cannot very well avoid committing 
one of these acts of bankruptcy. He can avoid making a fraud- 
ulent conveyance, but he will find it pretty hard to avoid making 
a preference. He need not, it is true, pay any of his debts, and it 
is not a preference to pay money out for present consideration or 
to transfer property for present consideration, as to make a mort- 

Sge for a new loan, but it will be hard for him to prevent creditors 
)m getting a preference by legal proceedings, at least if the 
debtor has any assets at all; for if the debtor does not pay any of 
his creditors, some of his creditors will sue him, get execution and 
endeavor to levy it on the debtor's property. 

§ 241. Procedure after Adjudication. — If a debtor has once 
been adjudicated a bankrupt it makes no difference whether it 
was on a voluntary petition or an involuntary petition, the matter 
goes on in both cases the same way. 

The first thing after the adjudication is that the referee, a sort 
of subordinate judge, requires the bankrupt to give in schedules of 
his assets and of his creditors. The debtor is induced to make 
these schedules as complete as possible for the following reasons: 
if the schedule of assets is knowingly incomplete the debtor is 
committing a crime and is likely to be shut up in jail. If the 
schedule of his creditors is incomplete, any creditor who is left 
out or whose address is so incorrectly given that the creditor does 
not get notice of the proceedings in time to prove his claim, is 
not affected by the discharge; and as the debtor wants a discharge 
from as many debts as possible, he, of course, will make his sched- 
ule of creditors as complete as possible. From this schedule of 
creditors the referee sends notices out to all the creditors to meet 
and choose the trustee. They do meet and choose a trustee, who 
then endeavors to collect the assets of the estate, and under 
the direction of the court pays dividends from the assets to the 
creditors. 

§ a4a. Property which the Trustee gets. — It may be asked 
what property the trustee gets. He gets all tangible property that 
the debtor could transfer at the moment of his bankruptcy. He 
^ets intangible property, patents, trade-marks, copyrights, even 
liquor licenses, seats on the stock exchange and good-willof a busi- 
ness, with the exception that the debtor still retains the right to 
carry on his old business himself in the future in his own name. 
The trustee gets rights of action of the bankrupt, except personal 
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rights of action, as they are called. Tliese consist of rights of action 
for personal injuries, as for assault, or for personal injury by negli- 
gence. A right of action for breach of promise of marriage also would 
not pass to the trustee in bankruptcy. Not only does a trustee get 
this tangible, and intangible property but he gets also a right to 
recover any property fraudulently conveyed by the bankrupt which 
is not in the hands of a bona fide purchaser, even if the fraudulent 
conveyance was made years before, provided the statute of limi- 
tations has not run. Any preference also made within four months 
before the filing of the petition in bankruptcy may be recovered 
from the preferred creditor if he had reasonable cause to believe 
when he received it that he was getting a preference, but not 
otherwise. The trustee in bankruptcy gets the debtor's life 
insurance policies, except in so far as they are made exempt by 
statute. Life-insurance policies in favor of a beneficiary, other 
than the insured himself, are exempt, though if the premiums were 
paid when the debtor was insolvent, the premiums so paid within 
the past sue years may be recovered, and the beneficiary would in 
effect have to pay those premiums back in order to hold the 
policy. Even if the policy run to the insured himself in his name, 
he has the privilege, under the bankruptcy act, to redeem it from 
the trustee in bankruptcy by paying its cash surrender value. 

Leases belonging to the bankrupt pass to the trustee in bank- 
ruptcy if he wants them, but the trustee in bankruptcy need not 
take any kind of property which seems more burdensome than 
beneficial to him, and as a trustee would have to pay in full the 
rent under a lease if he took it, he frequently will prefer to abandon 
it. 

Property acquired by the bankrupt after the beginning of 
bankruptcy proceedings does not pass to the trustee. 

§ 243. Proof of Claims. — The trustee collects all this prop- 
erty and tries to reduce it to cash as fast as he can, and while 
this is going on creditors will also be proving their claims. It 
is only claims which exist at the time of filing the petition which 
are provable, but the debts need not be due at the time of the 
bankruptcy; it is only essential that they shall be in existence. 
Interest is added or rebated, as the case may be, to the date of 
filing the petition. That is, if you have a non-interest-bearing note 
falling due July i, and the debtor becomes bankrupt May i, the 
face of the note will be proved less a rebate of two months' in- 
terest to May 1 , because the present value of the note on May i 
is what is provable. On the other hand, if the note had been due 
on April I, interest would be added up to the date of filing the 
petition, and if the note was an interest-bearing note, of course 
the interest would be collected up to May i , even if the note did 
not fall due until July i or later. Debts arising subsequently to 
the date of filing the petition must be enforced against the bank- 
rupt's assets acquired after his bankruptcy. 
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Claims for tort are not provable, that is, claims for injuries to 
person or property not arising out of contract. But a judgment 
for tort obtained before the filing of the petition is provable. 

There has been a ^ood deal of trouble in regard to what are 
called contingent claims. The commonest instance is the in- 
dorser's liability on a note which is not yet due when the indorser 
becomes bankrupt. At the time of filing the petition the indorser's 
liability is contingent on the possibility that the maker may not 
pay the note at maturity and that notice of dishonor be given to 
the indorser. But it is probable that such contingent debts as 
can be fairly valued will be provable. Creditors who nave received 
a preference cannot prove claims unless they have surrendered 
such preferences as they received within four months of the 
bankruptcy, with reasonable cause to believe that it was a pref- 
erence. 

Secured creditors can realize on their security and then prove 
for the balance of their claims. A few claims are given pnority 
over others and paid in full before any dividend to other creditors. 
The most important claims of this sort are the wages of workmen, 
clerks or servants earned within three months of the bankruptcy 
and not exceeding $300 in amount. 

§ 244. Set-off. — Set-off may be made by a debtor of the 
estate who also has a claim against the estate. He does not have 
to prove his claim, taking a dividend on it and then paying in full 
the debt which he owes to the estate. He may set one off against 
the other, but he is not allowed to acquire claims for the purpose 
of set-off within four months prior to bankruptcy. Otherwise 
one owin^ money to an insolvent debtor could buy up at a dis- 
count claims against him, equal in amount to the purchaser's in- 
debtedness to the bankrupt. 

§ 245. Examination and Discharge of Bankrupt. — The bank- 
rupt may be examined by any creditor with a view to the 
disclosure of his assets. This is a most important right. Finally, 
if he, in every respect, obeys the bankruptcy law, the debtor gets a 
discharge. Grounds for refusing him a discharge are that he has 
made a fraudulent conveyance; that he has obtained credit by 
false representation; that he has failed to keep books of account 
for the purpose of concealing his financial condition ; that he has 
committed any offence punishable by the bankruptcy law, as mak- 
ing a false oath or refusal to disclose his property or to submit 
to examination ; and finally a debtor who has already been dis- 
charged in bankruptcy within the previous six years cannot, as a 
voluntary bankrupt, again obtain a discharge. 

These are reasons for refusing a discharge altogether, but even 
though a discharge is granted, certain liabilities are not discharged. 
In the first place, no claim which is not provable is discharged. 
In the second place, debts which are not scheduled and of which 
the creditor did not have notice of the bankruptcy proceedings in 
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time to prove his claim are not discharged. Claims for obtaining 
property by false pretences or for false representations are not 
discharged. Qaims for defalcation or embezzlement as a public 
officer or as a fiduciaiy are not discharged. Qaims for wilful and 
malicious injury to the property of another are not discharged. 
Nor are taxes or claims for alimony, or for the support of wife 
or dependent children. 

QUESTIONS. 

Question No. i. — Can a lease be proven against the bankrupt? 

Answer, — The landlord can prove for rent which is already 
accrued, but he cannot prove tor rent which has not already 
accrued, even though part of the period for which the rent is 
claimed has elapsed, unless there is in the lease a special covenant. 
There could be in a lease a special covenant of this sort, that 
the tenant agrees to pay the landlord his rent once a month, but 
if, for any reason, the tenant should become bankrupt or insolvent, 
the rent for the portion of the month which had elapsed prior 
to the bankruptcy should immediately become due. Such a 
covenant woula create an immediate liability for that period at 
the time of filing the petition. The landlord also cannot prove 
for the diminished rental value of his premises, unless there is a 
special covenant on the part of the tenant to pay this. It is a 
good idea to have such a covenant inserted in a lease. 

Question No. 2. — If rent under the lease was proved, could 
rent for the remaining part of the term be collected by the land- 
tord? 

Answer. — Yes, from the bankrupt. If the trustee in bank- 
ruptcy assumed the lease, then, of course, the landlord would 
look to the trustee for the rest of the term. If the trustee did not 
assume the lease, the landlord would have his option of doing 
either of two things : he could leave the bankrupt in the premises 
and have a right of action against him for the rent from time to 
time as it accrued, or he could eject the tenant; but if he ejected 
the tenant he could not hold him for rent. Generally he would 
eject a bankrupt tenant rather than let him stay. 

Question No. j. — Is it essential that all the creditors agree to 
a composition with an insolvent debtor? 

Answer. — At common law it was necessary in order to make 
the composition operative as against all of them, but part of the 
creditors could make a composition which would be operative as 
to themselves, provided it was not a condition of their agreement 
that all the creditors should agree. Frequently creditors do make 
that a condition ; one creditor says, " I will come in if you get all 
the others." In bankruptcy there is a si>ecial provision for com- 
position, and with the approval of the court a composition may be 
declared binding not only as against those who have assented to 
it, but as against all creditors having provable claims, if a majority 
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in number and amount of the creditors taking part in the bank- 
ruptcy proceedings assent to the discharge. 

Qtusiion No, 4, — What is the effect of an attachment? What 
advantage does the creditor .get by attaching before a debtor 
becomes bankrupt? 

Answer, — If a debtor becomes bankrupt within four months 
after his property is attached the attachment is dissolved. If 
the debtor does not become bankrupt until after four months 
the attachment is a valid lien on the property attached, and so 
far as the property is sufficient to pay the creditor he can collect 
his claim from it, eVen though the debtor becomes bankrupt 
before the creditor finally gets judgment and collects his claim. 
An attachment is part of an ordmary action at law. At the time 
a plaintiff issues a writ in an action he may direct the officer to 
whom the writ is delivered for service to attach any propertv he 
mav find; then that property will be held subject to that plain- 
tiff s claim during the pendency of the action. If the plaintiff 
ultimately loses his case the attachment is dissolved. If he wins, 
the attached property or its proceeds are applied to satisfy his 
judgment. 
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Lecture Twelve. 

Negotiable Instnunents - Formal Bequisites. 

§ 246. The Negotiable Instruments Law. — We take up to-day 
the Negotiable Instruments Law, which is enacted in chapter 73 of 
the Revised Laws of Massachusetts. Unfortunately the section 
numbering of the statutes in the many States which have passed 
the uniform negotiable instruments law is not always identical. 
The law as recommended by the Commissioners on Uniform 
State Laws is numbered in a certain way, but in Massachu- 
setts in chapter 73 of the Revised Laws there are 1 7 sections 
before the Negotiable Instruments Law proper begins, therefore 
what is numbered as section 1 in the negotiable instruments law as 

Sublished by the Commissioners is section 18 of chapter 73 of the 
lassachusetts statutes. The New York statute also is numbered 
differently from the numbering of the commissioners. I mention 
this to avoid confusion in different references you may find to the 
Negotiable Instruments Law. 

§ 247 • Importance of Negotiability. — The first matter that the 
Negotiable Instruments Law takes up is, "What constitutes a nego- 
tiable instrument?" But perhaps it is worth while before taking 
up these sections to ask ourselves why it should make any difference 
whether an instrument is negotiable, and what follows if an instru- 
ment is or is not negotiable. I have previously said a few words in 
regard to what negotiability means in connection with bills of 
lading. A bill of exchange or promissory note or check is a form of 
contract. If it is not negotiable it is like any simple contract so far 
as assignment is concerned, and that means that any assignee of 
the contract stands exactly in the same position that the original 
contractor did. The essence of a negotiable contract, then, as 
distinguished from a non-negotiable one, is (that a holder in due 
course of a negotiable contract acquires himself a direct right on 
the instrument which may be better than the rights of the original 
holder, and will not be subject to any personal or equitable de- 
fences affecting parties who have preceded him.'\ Moreover, he 
can rely on the form of the instrument as telling the whole story, 
provided the form of the instrument has not been altered before 
It comes to his hands. It is therefore very important that an in- 
strument should be negotiable. A purchaser runs some risks in 
buying even a negotiable instrument, but he does not run nearly 
as many if the instrument is negptiable as if it is not. 

§ 348. The Instrument must be written and signed. — Now 
the first section of the statute, that is section 18 of chapter 73 
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of the Revised Laws, states the requisites of a negotiable instru- 
ment. Let us run over these. " It must be in writing and signed 
by the maker or drawer." That is simple. It may be written in 
pencil so far as its legal validity is concerned, and the substance 
upon which it must be written makes no difference, but it must be 
written and signed. 

§ 249. The Instrument must contain an Unconditional Order 
or Promise. — The second requisite is, '* It must contain an uncon- 
ditional promise or order to pay a sum certain in money." That is 
not so simple. It must contain an unconditional promise or order. 
Suppose a draft in this form: an order on the drawee to pay a speci- 
fied sum on a fixed day and "charge the same to the 1 1,800 
account." Is that unconditional? Compare with it the same case 
slightly changed : an order to pay on a fixed day " out of the |i ,800 
due me." That last form is not an unconditional order because the 
order depends on there being 1 1,800 due the drawer. If there is 
nothing due him, nothing would be payable under the terms of 
the order. But in the instrument as I stated it at first there was 
an order to pay and then a request to charge to a special account; 
that is not conditional. 

§ 250. Assignment of Claim is not a Bill of Exchange. — 
Sometimes we see an instrument in the form of an assignment 
by a creditor of a claim which he has against a debtor accom* 
panied by an order to pay the claim so assigned to a certain 
payee or assignee. That is not a bill of exchange, even though the 
words "order" or "bearer" are inserted, because it is an assign- 
ment of a particular claim. If the claim is not good then the 
drawer does not demand payment; he only demands payment 
of the claim which he has against the drawee. The order is there- 
fore conditional on his having a claim. On the other hand, if the 
order is unconditional it is immaterial, so far as the negotiability 
of the draft is concerned, that the drawer has no valid claim 
against the drawee and no right to draw on him. A check on a 
bank where the drawer has no funds is as much a negotiable in- 
strument as if he had funds, because the drawer does make an 
unconditional demand or order upon the bank. The promise in 
a note must be as unconditional as the order in a draft. It will 
not do to say, " I promise to pay the money in a certain event, or 
unless a certain event happens." 

§ 251. Statement of the Transaction giving Rise to the In- 
strument. — Another matter in regard to the unconditional quality 
of the promise required in a note may be worth mentioning. It is 
provid^ in section 20 that it does not make an instrument non- 
negotiable if it contains a statement of the transaction which gave 
rise to the instrument. Suppose this case: a note in ordinary form 
adds these words, " This note was given for a horse, the title to which 
is to remain in the seller until this note is paid." The Massachu- 
setts court held, before the passage of the Negptiable Instruments 
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Law, that that note was not negotiable, on the ground that if the 
horse should die the maker of the note would not have to pay it, 
since there would be what is called *' failure of consideration ' for 
the note when the horse for which it was given died. Other courts 
held that the buyer of a horse under those circumstances would 
have to pay the price even though the horse died. The Mas- 
sachusetts court under its view held such a note non-negptiable, 
since in effect it was conditional; the other courts held it was 
unconditional and negotiable, and it looks as if the same con- 
troversy might arise under the present act, though now, since the 
passage of the Uniform Sales Act in Massachusetts, the buyer in a 
conditional sale would be liable for the price, even though the arti- 
cles sold perished or were destroyed, so that the Massachusetts 
court should now hold such a note negotiable. There certainly 
is no harm in stating the transaction which gave rise to the in- 
strument if nothing further is added, that is, it will do to 
say, "This note was given for a horse," or, "This note was 
given for a ditch," but 1 don't suppose it would do to add to a 
note, " This note was given for a horse and is not to be paid if 
the horse dies," nor, " This note is given for a ditch to be dug 
and is not to be paid unless the ditch is dug," for when you 
add those last words you do indicate that there is a condition to 
the promise of the maker and that he is not to pay in any event. 
Now if that condition is implied it must be just as bad as if it is 
expressly stated. Suppose the addition, "This note is given for a 
ditch to be dug." Does that carry with it the implication that 
unless the ditch is dug the maker is not going to pay? 1 think it 
certainly suggests that implication, and if so, it would seem that 
the note was conditional and not, therefore, a negotiable in- 
strument. 

§ 252. A Negotiable Instrument must be for a Sum Certain 
in Money. — The requirement in subsection 2 of section 18 also 
says it must be for " a sum certain in money." What does a sum cer- 
tam in money mean? That is further defined in section 23, subsec- 
tion 5, which provides that the instrument is none the less negotiable 
because it "designates a particular kind of current money in which 
payment is to be made;" that is, a negotiable instrument may be 
payable in any kind of current money, as in gold or in |i bills or 
other current money. 

§ 353. Instruments payable in Currengr. — But what does cur- 
rent money mean? Prior to the passage of the Negotiable Instru- 
ments Law there was considerable litigation on the question whether 
an instrument payable in currency or in current funds was negotiable. 
Some courts held that currency or current funds meant the money 
or legal tender that was current, and therefore, that the instrument 
was negotiable. Other courts said that currency or current funds 
meant what was current as money, that is, used as such; whether, 
in fact, it was money or not. It seems to me that the latter 
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meaning is really the true sense of the words, and under that 
meaning if it is requisite that a negotiable instrument shall be 

f payable in money, an instrument payable in currency or current 
unds is not negotiable. It is probable that the Ne^tiable In- 
struments Law meant to settle this controversy when it said that 
an instrument was negotiable though it designates a particular 
kind of current money in which payment is to be made, but it 
cannot be said that those words do settle the controversy. Current 
money does not necessarily mean currency or current funds, if 
currency and current funds mean what is used as money whether 
it is really money *or not. The Supreme Court of Iowa, indeed, 
has held that a check payable in current funds is not payable in 
money and is therefore not negotiable. It has been suggested 
that this section of the Negotiable Instruments Law be universally 
amended, as it has been in Illinois, so that the subsection in 
Question shall read that the negotiable character of an instrument 
shall not be affected by the fact that it is payable in currency or 
current funds, or designates a particular kind of current money in 
which payment is to be made. 

§ 254- What is a Sum Certain. — The instrument must be 
payable in "a sum certain in money.'' I have considered what is 
meant by money. What is meant by a " sum certain?" That is de- 
fined in section 19 to some extent. The sum is certain even though 
it is to be paid with interest. Suppose it is to be paid in install- 
ments, that is still certain. Suppose it is to be paid by installments, 
with a provision that the whole shall become due upon default in 
payment of any installment or of interest. The statute says that 
too is a sum certain. If it is open to any objection, it is rather 
open to the objection, one would say, that it is not payable at a 
fixed time, for, as we shall see, that also is one of the requisites of 
negotiability. The sum is certain though payable with exchange, 
either at a fixed rate or at the current rate. It is certain though 
payable with the cost of collection, or with an attorney's fee if 
payment is not made at maturity; but a provision in a note that 
It shall be subject to the payment of an attorney's fee when the 
note is unpaid and placed in the hands of an attorney for collection, 
whether the note is then due or not, is not within the protection 
of the statute and would not be negotiable, since the sum is made 
uncertain. 

§ 355* The Instruments must be Certain in Time of Matur- 
ing. — Coming back to section 18, the third subsection provides 
that the instrument ** must be payable on demand or at a fixed or 
determinable future time." uenerally, instruments are payable 
either at a fixed time or on demand, but sometimes bills of exchange 
are payable a fixed number of days after sight. When such a bill 
will become due is not fixed when the instrument is issued, but it 
can be fixed by presenting the instrument and starting the days to 
run. You cannot tell when you look at the instrument just how 
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soon it will be due, but the holder can make it become due within 
the given number of days after sight by formally presenting the 
instrument. The time is therefore determinable. But section 
21 of the Negotiable Instruments Law, which attempts further 
to define what is meant in section i8 by "a fixed or determina- 
ble future time/' allows cases where greater latitude is possible. 
An instrument may be payable "on or before" a fixed or deter- 
minable future time. Therefore, a note payable on or before 
July I is a negotiable instrument. And a further latitude is also 
allowed by the enactment that an instrument is negotiable though 
it is payable on an event "which is certain to happen, though 
the time of happening be uncertain." That, it seems to me, is 
an objectionable provision, and the only reason that the objec- 
tion is not more apparent is because the case which is permitted 
is such a rare one. A common illustration given is a note pay- 
able on a man's death; that is a time certain to happen, but 
the time of happening is uncertain. Now such a note is wholly 
unsuited for the purpose of negotiable instruments. Negotia- 
ble instruments are intended as a kind of adjunct to money, 
as something that has a definite value and which can be dealt 
with on that assumption. It is because of this idea, that negotiable 
instruments are a kind of adjunct to money, that all these require- 
ments which I am speaking of as to certainty of the promise, the 
certainty of the time and the certainty of the medium of pay- 
ment are made. But an instrument payable at a man's death is, 
of course, of speculative value. It is customary to contrast with 
such an instrument an instrument made by a bachelor payable 
on his marriage. That is not certain to happen; he may never 
marry, and therefore such an instrument is not negptiable, even 
under the broad words of the Negotiable Instruments Law. So 
a draft payable on the arrival of certain goods is not negotiable. 
The goods may never arrive. 

§ 256- Words of Negotiability are necessary. — The instru- 
ment " must be payable to order or to bearer." It does not matter 
whether the instrument reads "to the order of A" or "to A's 
order." Legally those mean the same thing. 1 1 does not matter 
whether it is simply "to bearer" or whether it is to "A or bearer." 
The definition of an instrument payable to bearer is further en- 
larged by section 26. That provides that an instrument is pay- 
able to bearer not only when it is so payable on its face, but also 
when it is payable to the order of a fictitious or nonexisting per- 
son, known by the maker to be such, or when the payee does not 
purport to be the name of any person, as a check payable to 
cash." That is payable to bearer under the terms of the law, and 
also when the only or last indorsement is an indorsement in blank. 
On strict theory a blank indorsement is a blank power to the 
holder to insert the name of any indorsee he chooses, but under 
the statute a blank indorsement is a little more than that; it is 
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making the instrument payable to bearer, though the holder by 
inserting the name of himself or of another person in the blank 
space above the indorser's name may change the instrument from 
one payable to bearer to one payable to a special indorsee or order. 
§ 257. The drawee must be indicated. — Finally the instru- 
ment, if a bill of exchange, must be addressed to a drawee indicated 
with reasonable certainty. 

§ ^SS* There must be no Additional Orders or Promises. — 
Now having run through these requirements of what a nego- 
tiable instrument must contain, there is also a requirement stated 
by section 22, as to what it must not contain. There must not be 
any other additional order or promise. This becomes quite im- 

?)rtant in regard to some of the collateral notes which are used, 
he statute follows the common law in saying there must not be 
any additional promise, or order. 

§259* Additional Powers may be given. — The statute 
authorizes several provisions in a note as to which there had been 
some litigation prior to the enactment of the negotiable instruments 
law. Thus a power in the instrument to sell collateral securi- 
ties in case the instrument is not paid at maturity does 
not interfere with negotiability. It is provided that a power 
to confess a judgment if the instrument is not paid at maturity 
does not destroy negptiability, but that is unimportant in this 
State because the courts here do not allow a confession of 
judgnient beforehand by a debtor as part of an obligation, whether 
negotiable or not. In some States a debtor can ^ive his 
creditor at the time the debt is created a paper authorizing the 
clerk of court to enter judgment against him, but, as I 
say, that is not allowed here. It is not destructive of nego- 
tiability for the maker or drawer to waive the benefit of any 
stay or exemption law. That provision also is unimportant in 
this State. Nor is it objectionable that the note gives the holder 
an election to require something to be done in lieu of the payment 
of money. That last provision seems a considerable addition to 
mercantile theory. Suppose a promise or order to pay A f too, or 
at A's election to build a bay window on his house. Such an 
alternative seems rather foreign, perhaps, to the idea of negotiable 
instruments, as things of a fixed value current as an adjunct to 
money, but vou will observe that it is the holder who has the 
option and the holder can always demand money, and therefore 
can properly fix a value on that note as if it were simply for $100. 
If the option is given to the maker of the instrument it destroys 
negotiability. 

§ 260. Additional Promises destroy Negotiabilitjr. — Now 
these additions, of which 1 have spoken, to the promise in the 
note or order in the bill are all additional powers given to the 
holder rather than additional promises made by the maker. 
Let us suggest some additional promises made by the maker. 
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A maker signs a note which includes this statement: "There 
is deposited to secure this note loo shares of New York 
Central, and if at any time this security shall be deemed by the 
payee of the note insufficient collateral, I promise to deposit further 
collateral." That instrument would not be negotiable. There is 
in addition to the promise to pay money a promise to deposit 
further collateral, and I suppose any collateral note in which the 
maker promises to do other things than to pay the amount of the 
note is not a negotiable instrument. Powers given to the holder 
of the instrument to sell the collateral would not render the in- 
strument non-negotiable. A power, however, to declare the 
instrument due might be regarded as more objectionable, but 
probably even that would be held to come within the provision 
of the statute which says that an instrument payable on or before 
a fixed date is valid. In a recent case in another State there was a 
stipulation on the back of a note that it was secured by collateral 
and that the payee agreed to look to this security for its payment. 
It was held that that provision written on the note rendered it 
non-negotiable. 1 1 was in fact not a promise to pay at all events, 
but a promise to pay out of a particular fund. 

§ 261. When an Instrument is Pa3rable on Demand. — It 
is said that an instrument may be payable on demand. The 
statute, section 24, provides that an instrument is payable on 
demand whether it is expressed to be so payable or at sight 
or on presentation. By a later amendment to the Negotiable In- 
struments Law the Massachusetts statutes have reviv^ the sight 
draft as a distinct form of instrument with days of grace. Under 
the Negotiable Instruments Law itself the sight instrument was 
made identical with the demand instrument. An instrument is 
also payable on demand where no time for payment is expressed. 

QUESTION. 

Question No. /. — Can you insist on a customer indorsing a 
check payable to cash? 

Answer. — It is the same question as whether you can require 
him to indorse a check payable to himself or one payable to bearer. 
His indorsement if he makes it is not really a transfer, and 1 should 
say it was not a guarantee. An ordinary indorsement from seller 
to buyer of negotiable paper is both a transfer and guaranty; but 
this indorsement is simply a receipt. I should say, however, that 
under mercantile custom you had a right to demand that receipt 
for your money, though the matter is in dispute. 
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Lecture Thirteen, 

Liabilities of Parties to Negotiable InstnimeiktSt 

§ a6a. Consideration necessary as to Every Pftrty. — Before 
there can be any liability on negotiable paper in favor of any one 
except a holder in due course, there must be consideration, and in 
dealing with the subject of consideration it must be remembered 
that each party must be considered separately with reference to 
that point. There may be consideration so far as a maker of a 
note is concerned, but none so far as an indorser is concerned; 
for instance, if a maker borrowed money and subsequently the 
bank from which the money was borrowed got another person to 
indorse, the maker would have received consideration and the 
note would be binding as against him, but it would not be bind- 
ing as against the indorser. If, however, the indorser received 
consideration later when he put on his signature he also would be 
bound; for instance, if the note had become due and the bank 
said that it might lie awhile unpaid if the maker would get an 
indorser, and the indorser came in and indorsed in consideration 
of the bank's forbearing to enforce the note for a time. That 
would be enough to make the indorser also liable. 

§ 263. The Same Consideration may support Several Prom- 
ises. — Although there must be consideration for the promise 
of each party, or he will not be bound, the same consideration 
may serve for several promfses; for instance, if a bank says it 
will lend money on a note with two indorsers, and it does lend 
money on such a note, the money lent is a consideration not only 
for the maker's obligation but for the obligation of each indorser. 
The bank demanded the price of several obligations for its one 
loan, and that one loan was consideration for sul. 

§ 264. Satisfaction of an Antecedent Debt is Sufficient Con- 
sideration. — As to what is consideration, the rules of negotiable 
paper are in general identical with those of simple contracts, 
which we have already considered, and we need not therefore 
go into them again. I will merely point out the differences that 
exist in the case of negotiable paper and that of ordinary simple 
contracts. In the first place, a negotiable instrument may be 
^ven for an antecedent or pre-existing debt. That is not so 
in the case of simple contracts. When I owe a debt and say 
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verbally, "I promise to pay that/' or make such a promise in 
writing, I could not be sued on the promise. The old obligation, 
of course, still exists, but the new promise creates no new liability. 
But in the case of a negotiable mstrument, if there is an ante- 
cedent debt, the antecedent debt may be paid or may be secured 
by a negotiable instrument, and the negotiable instrument creates 
an immediate new obligation. 

§ 265. Consideration need not move from the Promisee to 
the Promisor. — There is another difference. We saw in simple 
contracts that the consideration moved from the promisee to the 
promisor. It is something the promisee gives for the promise. 
That is not necessarily true in negotiable paper. In order to 
make a promise binding on a negotiable instrument it is essential 
either that the promisee shall have parted with something or 
that the promisor, the obligor on the instrument, shall have 
received something; but it is not essential that both shall con- 
cur. The promisee need not have given something to the obligor. 
Let me give an illustration : A wishes to pay C s claim against 

B, and A accordingly gives C his (A's) note in satisfaction of Cs 
claim against B. A has bound himself by that instrument though 
he has received nothing. C has given up something, his claim 
against B, and that is enough. Also, you may have a case where 
A, the maker, receives something, as where he at the request 
of B, to whom he owes money, gives a note for the amount to 
C instead of to B, who wishes to make C a present of the note. 
There A has received something, since he has been discharged 
from the claim that B had against him, but C, who holds that 
note, has given nothing for it. Yet he can recover on it. To 
repeat, then, if either the obligor has received something or the 
holder has given something there is sufficient value or considera- 
tion. 

§ 366. Consideration once existing makes Obligation Perma- 
ment. — A further feature of consideration in negotiable instru- 
ments is that if an instrument has once become binding, or if an 
obligation on an instrument has become binding, because the 
obligor has received value or a holder has given value, lack of 
consideration in subsequent transfers is immaterial. To illus- 
trate: A wishes, 1 will suppose again, to pay a debt B owes to 

C. A accordingly gives his own note to C, who receives it in 

Kayment. Now A has received nothing, but C has surrendered 
is claim against B, so the note is binding. Suppose, further, C 
gives that note to D, a pure gift. D now has given nothing for 
the note and A has received nothing for his promise on it, and 
yet the note is binding because it was binding in Cs hands and 
D succeeds to Cs rights. 

§ 267. Accommodation Signatures. — Of course lack of con- 
sideration is always a defence to an accommodation signature so 
long as the paper signed has not been transferred to some one 
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who has given value for it. The name "accommodation signer'* 
signifies that he has received no value for his signature, and unless 
the instrument gets into the hands of some holder who pays some- 
thing there would be neither value received by the accommodat- 
ing obligor nor value given by the holder. But as soon as a holder 
for value comes in, then you have the necessary element of con- 
sideration. It won't make any difference that the accommoda- 
tion party received nothing. It is enough that the holder has 
given something for the instrument; and it does not matter, I 
may say in passing, that the holder when he gave the value knew 
that the instrument was for accommodation. That is not knowl- 
edge of fraud or of any impropriety. This subject of considera- 
tion is dealt with in sections 41 to 46 of the Massachusetts statute. 

§ a68, Lriability of a Drawer. — Coming now to the liabilities 
of parties, we may take the drawer of a bill as the first person to 
be considered. The drawer of a bill orders the drawee to pay. 
He does not in words say, "And I promise to pay if the drawee 
does not," but he impliedly promises that by drawing the bill, 
and he may not only promise to pay the instrument if the drawee 
fails to pay it, but also if the drawee fails to accept it. A demand 
bill does not contemplate an acceptance, but a time bill or a sight 
bill does, and a drawer of such a bill promises in effect, " If this 
instrument is presented for acceptance it will be accepted, or if 
not, on due notice I promise to pay it; and, further, if it is not 
dishonored for nonacceptance and is presented for payment at 
the day of maturitv, I promise that if it is not paid, on clue notice 
of that fact I will pay it." The holder of such a bill need not 
present it for acceptance unless he likes. He may wait until the 
day of maturity and then simply present it for payment; but 
if he presents it for acceptance he must then give notice of dis- 
honor, if the instrument is not accepted, to the drawer, for the 
drawer's obligation is conditional, as of course you know, not 
simply on the failure of the drawee to accept and to pay, but also 
on proper notice of such failure being sent to the drawer. The 
holoer, after failing to give notice of dishonor for nonacceptance, 
cannot thereafter charge the drawer by presentment at maturity 
for payment, and giving notice of nonpayment. The drawer 
may expressly put other conditions limiting his obligation to pay 
the instrument, but that is not common. 

§ 269. Liability of Drawer of a Check. — The drawer of a 
check incurs slightly different obligations from the drawer of a 
bill of exchange. A check is a bill of exchange drawn on a banker 
payable on demand. As it is payable on demand it does not 
contemplate acceptance. There are three differences that I should 
like to call attention to between the obligation of the drawer of 
a check and the obligation of the drawer of any other kind of 
demand bill. 
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§ 370. Drawing a Check is a Representation of Funds. — In 

the first place, giving a check is a representation by the drawer 
that he has funds. If I draw a bill of exchange, which is not a 
check, on some one and give it to a person who pays value for 
it, I aiQ not guilty of false representations merely because I have 
no right to draw on the drawee and he refuses to pay the draft 
and is under no duty to pay it. I am liable for breach of promise 
on my signature as drawer, that is all; but one who draws a check 
and passes it represents that he has funds in the bank and accord- 
ingly he is guilty of fraud and misrepresentation, and is not simply 
breaking a promise if the check is not paid for lack of funds. 

§ 2I7I- Insufficient Diligence does not always discharge the 
Drawer of a Check. — The second difference relates to the effect 
of using insufficient diligence to charge the drawer. In order to 
charge the drawer of a bill the instrument must be presented at 
maturity if it is a time bill, or within a reasonable time if it is a 
demand bill ; and on being so presented notice must promptly be 
given to the drawer if the instrument is dishonored. If such pre- 
sentment is not made or such notice is not given the drawer of 
a bill is absolutely discharged. But section 203 of the Massachu- 
setts statute provides that a check must be presented for pay- 
ment within a reasonable time after its issue (that is, like any 
bill) or the drawer will be discharged from liability thereon to the 
extent of the loss caused by the delay. Those last words lay down 
an entirely different rule from that applicable in case of a bill of 
exchange which is not a check. The drawer of such a bill of 
exchange would be absolutely discharged. The drawer of a check 
is not discharged except to the extent of the loss caused by the 
delay, and usually, unless the drawee's bank fails, there will be 
no loss caused by the delay. This section of the Negotiable In- 
struments Law (203) says nothing about what would be the effect 
of a failure to give prompt notice to the drawer in case a check 
was dishonored. As the statute does say that the rule as to checks 
is the same as the rule governing bills of exchange in all matters 
not specifically stated, the effect of the statute seems to be that 
though delay in presenting a check discharges the drawer only to 
the extent he was injured, delay in notifying the drawer of the 
dishonor of the check absolutely discharges him, just as it does 
the drawer of an ordinary bill of exchange. I take it this is a 
blunder in the Negotiable Instruments Law. The law before the 
statute was that delay in ^ving notice of dishonor was no more 
serious than delay in making presentment in the case of checks, 
and section 203 is one of the sections which it is possible may be 
amended. The Commissioners on Uniform State Laws have under 
consideration a statute containing certain brief amendments to 
the Negotiable Instruments Law. 

§ 27a. Effect of Certification of a Check on the Drawer's Lia- 
bility. — The third difference between the drawer of a check and 
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the drawer of an ordinary bill of exchange relates to certification. 
Certification of a check corresponds in the main to an acceptance 
of the bill. That is so provided in section 204 of the statute; but if 
the acceptor of an ordinary bill fails to pay at maturity, the 
holder can notify the drawer and charge him. In the case of cer- 
tification of a check, however, a distinction is taken. If the certi- 
fication is obtained by the drawer of the check before delivery to 
the payee, the situation is just the same as in the case of any 
other bill of exchange. The holder, if he does not get his money 
from the certifying bank, can sue the drawer of the check; but 
if the holder of a check himself gets it certified he thereby dis- 
charges the drawer. (See section 205 of the statute.) The rea- 
son for the distinction is this: a check is an instrument payable 
on demand, and the normal thing for the holder of a check to do 
is to get his money. If he goes to a bank and asks for a certifi- 
cation he is not doing the normal thing, and it would not be fair 
to allow him to extend the liability of the drawer by keeping the 
check outstanding when he might have got his money instead of 
the certification when he presented the check. With the excep- 
tion of those three differences the liability of the drawer of a 
check is the same as that of a drawer of a bill. 

§ 273. Liability of a Drawee, Acceptor and Maker. — The 
next party bound on a negotiable instrument is the acceptor or 
maker. The drawee until he accepts a bill is not liable on the 
instrument, but he may be liable by virtue of a collateral contract 
with the drawer. For instance, if a bank fails to honor a check 
drawn upon it when the drawer has funds, the bank will be liable 
not on the check and not to the holder of the check, but to the 
drawer of the check on his implied contract with the bank when 
he became a depositor that the bank would honor such checks as 
he should draw within the limits of his account. The acceptor 
when he accepts becomes the party primarily liable on the in- 
strument, and of course the maker of a note is similarly liable. 

§ 274. Admissions, implied by drawing, making or accept- 
ing. — The drawer, the maker and the acceptor, by signing, admit 
the existence of the payee and his capacity to indorse the instru- 
ment. If he becomes incapacitated after the instrument is drawn, 
that is not admitted, and mav be set up as a defence. The ac- 
ceptor further admits not only the existence of the drawer but 
the genuineness of his signature and his capacity and authority 
to draw the instrument. That is a matter that has given rise to 
a good deal of litigation. The result of the cases prior to the 
Negotiable Instruments Law was generally the same as is now 
stated in the statute. The reason for the result as generally 
given is that the drawee is bound to know the signature of the 
drawer. Accordingly, if a holder for value presents a check or 
presents a bill of exchange to the bank or other drawee, and the 
drawee pays it, the money cannot be recovered, although the 
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signature is forged. The drawee must look out for that before 
he pays, and an acceptor similarly must be on his guard when 
he accepts the instrument. So a bank when it certifies a check 
becomes absolutely liable to pay it to a holder in due course, even 
though the drawer's signature was forged. 

§ 275' Kinds of Indorsers. — The next person whose liability is 
to be considered is the indorser. Normally the payee is the first 
indorser. There may be several kinds of indorsement. They are 
enumerated in section $o of the statute, with one addition which 
1 will make. The statute says an indorsement may be either 
Sjpecial or in blank; it may be restrictive, qualified or conditional. 
The additional kind may be called an anomalous indorsement. 
The meaning of a special indorsement as distinguished from an 
indorsement in blank is, of course, plain. The indorsement in 
blank in effect makes the instrument payable to bearer. The 
special indorsement makes necessary the signature of the special 
indorsee for further negotiation. A blank indorsement may be 
converted by any holder into a special indorsement by writing 
over the indorser's signature the name of the indorsee desir^. 
An indorsement is an order. It is sometimes said to be the draw- 
ing of a new bill on the drawee or maker; at any rate, it is an 
order on him. The full form of indorsement is, "Pay to the 
order of,'' just the words the drawer of an instrument uses, and 
the person ordered to pay is the drawee or maker. Though this 
order does not say so m terms, by mercantile custom it operates 
as an assignment or transfer of the instrument, and also operates 
to create an obligation to pay the indorsed instrument if dis- 
honored, by the primary party, on receiving due notice of the 
dishonor. Ordinarily, words of assignment on the back of a 
negotiable instrument will not amount to an unqualified indorse- 
ment. 

§ ^76. Qualified Indorsements. — A qualified indorsement is 
defined in the statute as constituting the indorsee a mere as- 
signee. The ordinary way of making a qualified indorsement is 
by adding the words, "without recourse," but the words, "I 
hereby transfer and assign all my rights, title and interest in and 
to the within note," have also been held a qualified indorsement, 
and in effect an assignment of the instrument, without creating 
any obligation on the part of the indorser to pay the instrument 
if dishonored by the party primarily liable. 

I 377- Restrictive Indorsements. — An indorsement is re- 
strictive which prohibits a further negotiation of the instrument 
or makes the indorsee the agent or trustee of the indorser or of 
some other person. The commonest case of such an indorsement 
is an indorsement for collection. Such an indorsement vests the 
indorsee with title and a right to bring any action the indorser 
could bring, and enables the indorsee to transfer his rights to 
another; but the person to whom the instrument is thus trans- 
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ferred by the restrictive indorsee will also be restricted to the 
same extent; that is, if an indorsee of paper for collection transfers 
it to somebody else, that subsequent transferee is also restricted 
and holds the instrument for collection. 

§ s?^* Conditional IndoiBements. — A conditional indorse- 
ment is not commonly seen. That would be an indorsement which 
reads, " Pay to the order of X Y if A B goes into bankruptcy," 
or one which is subject to any other condition. It might be 
thought such an indorsement would be invalid altogether, but the 
statute provides that the party primarily liable on such an in- 
strument may either disregard the condition or recognize it; but 
if the condition is disregarded and payment made though the 
condition has not happened, the person who receives payment 
will hold it subject to the condition. In the case 1 put where the 
instrument was indorsed to X Y if A B becomes oankrupt, the 
maker of the instrument might pay X Y safely, whether A B 
becomes bankrupt or not, but X V would have to hold that pay- 
ment in trust for the person from whom he received the instrument, 
unless A B did in fact become bankrupt. 

§ 279. Liabilities of an Indorser. — Now what is the liabil- 
ity of an ordinary indorser? I will say a few words in regard to 
this before taking up the anomalous indorser whom I referred to 
as belonging to a separate class. An indorser^s main obligation 
is, of course, an undertaking that on presentment a bill shall be 
accepted or paid at maturity, or both, and similarly he engages 
that a promissory note shall be paid at maturity on presentment, 
subject in both cases to proper notice being given of dishonor. 
He also makes certain warranties in regard to the instrument 
itself, and even one who indorses without recourse, or who trans- 
fers by mere delivery paper payable to bearer, makes certain 
warranties, the most important of which is that the instrument is 
genuine and is what it purports to be. Accordingly, if there is 
any forged signature on negotiable paper, one who indorses with- 
out recourse would be liable to the purchaser for such damage as 
the forgery caused. One who sold such an instrument without 
any indorsement would also be liable to the same extent. Fur- 
thermore, it is warranted by the transferrer, whether an indorser 
or not, that he has title to the instrument, and that all the prior 

J>arties had capacity to contract. If the instrument is simply trans- 
erred without indorsement, the seller also warrants that he has 
no knowledge of any fact which would impair the validity of the 
instrument and render it valueless. The provision as to capacity 
to contract does not apply to the sale of bonds of corporations 
or public securities, but the provision as to genuineness would 
apply to any negotiable instrument which is sold. Indeed, the 
law is the same on this point when any personal property is sold. 
§ aSo. Anomalous Indorsements. — Ordinanly an indorse- 
ment is both a transfer and a kind of guarantee, but it may be 
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one only of these things or it may be neither. Thus, an indorse- 
ment without recourse is a transfer but is not a guarantee. An 
anomalous indorsement is not a transfer but it is a guaranty. 
And there is one kind of indorsement that is neither a transfer 
nor a guarantee, but merely a receipt. Suppose a check is pre- 
sented by the payee at the bank on which it is drawn. The bank 
asks for the payee's indorsement. Now that signature will not 
enable the bank under these circumstances to sue the indorser, 
even though the drawer had in fact no funds, or even though the 
drawer^s signature was forged; it is simply an acknowledgment 
or receipt for the money. But the anomalous indorsement though 
not a transfer is a guaranty of the same sort that an unqualified 
regular indorsement is. It is called anomalous because it is made 
by one who is not a party to the instrument nor a holder of it. 
A makes a note payable to bank B and gets C to sign at the time 
of the transaction as an indorser for security. C was never, of 
course, a holder of that instrument, and consequently the indorse- 
ment is not a transfer. The same practical result might be 
reached and often is reached by a regular indorsement. A might 
have made that note payable to C and then got C to indorse it 
to the bank. Under the transaction in that form the bank would 
as before have the signatures of A and C, but here C would be a 
regular indorser, as he was the payee of the instrument. Before 
the passage of the Negotiable Instruments Law an anomalous 
indorser was held to be a joint maker of the instrument. This 
was always contrary to mercantile understanding and led to all 
kinds of trouble; but that is changed by the Negotiable In- 
struments Law, which provides that where a person not otherwise 
a party to an instrument places thereon his si^ature in blank 
before delivery, he is liable as an indorser to parties who take the 
instrument subsequently; and he is entitled to the same diligence 
on the part of the holder in order to charge him as is required in 
order to charge a regular indorser. It is broadly provided in the 
statute that if a person places his signature on an instrument 
otherwise than as drawer or acceptor he is bound as an indorser, 
unless he clearly indicates by appropriate words another intention. 
§ 281. Order of Indorsers' Lriability. — Indorsers, as between 
themselves, are bound in a fixed order. That is generally the 
order in which the names appear on the papner, but conceivably 
it might not be. Thus, a second indorser might place his name 
above that of a prior indorsement, but that would not render 
him a prior indorser. So, also, several indorsers might be jointly 
liable. They may all have indorsed as co-sureties. In that case, 
as between one another, they would have to share the loss equally; 
but generally as between themselves indorsers are liable m the 
order in which their names appear. The last indorser can sue 
the preceding one and so on, but so far as the holder is concerned 
this order makes no difference. He can charge all the indorsers 
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at once on dishonor of the instrument, and he can bring an action' 
or actions against all of them at the same time. He may sue any 
one or all of them before he sues the party primarily liable, or he 
may sue the indorsers at the same time that he sues the party 
primarily liable; and the holder may get judgment against all of 
these parties for the full amount of the bill or note, the only limit 
to his rights being that he can collect on his judgments only the 
full amount of the instrument. 

QUESTIONS. 

Qiusiion No. /. — Is a drawer of a check committing a fraud 
when he has a balance but draws against insufficient funds? 

Answer. — If you suppose he knew that he had insufficient 
funds, and also had no reason to suppose his check would be 
honored, that would be fraud; otherwise, it certainly would not 
be criminal fraud. A man usually knows when he has no funds, 
but, of course, people frequently by mistake draw when they have 
insufficient funds. I suppose in every case a check is a represen- 
tation that there are sufficient funds to meet it, but the fraudu- 
lent character of the misrepresentation would depend on the 
drawer's knowledge of the truth. 

Question No. 2. — Suppose that the check has printed on it 
words to the effect that there are sufficient funds to meet it? 

Answer. — That makes a written false representation, and ex- 
cludes any possibility of excuse by the assertion of the drawer 
that though his balance was insufficient he believed his check 
would be honored. 

Question No. 3. — Would the payee have to prove that the 
drawer knew he did not have sufficient funds? 

Answer. — Yes, even if we suppose there is the statement 

1>rinted on the check which you suggest. There is, then, doubt- 
ess a false representation if there are insufficient funds, but it 
would not be a fraudulent misrepresentation, certainly not a 
criminal one, for a man to sign such a check supposing he had 
sufficient funds, but, owing to having kept his balance incorrectly, 
not having sufficient funds. 

(^stion No. 4. — Referring to the case of certified checks, do 
I understand that the payee of a check cannot hold a bank or 
other indorser liable on its indorsement when the payee fails to 
get payment after having the check certified? 

Answer. — The payee cannot hold the drawer of the check nor 
any of the indorsers liable if the certifying bank fails to pav, 
provided the certification was obtained by the payee, not by the 
drawer before delivery. The bank, of course, is liable in any 
event on the certification as on an acceptance, and the case only 
becomes important when the certifying bank fails. 

Question Sfo. 5. — If an instrument is indorsed in blank does it 
impair the holder's power to give a special indorsement? 
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Answer, — The holder might write over the blank indorsement 
a special indorsement. This would be the most effective way to 
restrict the negotiation. He might also, however, add a sub- 
sequent special indorsement, and though the language of the 
statute is somewhat ambiguous, it is probable that this special in- 
dorsement would prevent the instrument from being thereafter 
transferred by delivery alone. 

Question hfo. 6. — Are the Negotiable Instruments Laws of 
New York and Massachusetts identical? 

Answer, — Yes, except in section numbering. 

Question No. 7. — You say several indorsers can be sued at 
once. Do they have to sue each other afterwards? 

Answer, — Yes, they have to settle up with each other, and 
the nature of the settlement depends on which one the holder 
collects his judgment from. The holder may get judgment against 
three of them and then find it easier to collect from one of them. 
If that is the first indorser, he having paid cannot compel any 
other indorser to share the loss, but he can sue the maker. If, 
however, the holder collected his judgment from the last indorser, 
he can come back on the next prior indorser, or he can jump the 
next and come back on the one before. He will not only have 
his rights as a party to the instrument, but he will be, as the 
legal phrase is, "subrogated" to the judgments against prior 
parties, and will be entitled to enforce them against the prior 
parties. 

Question No, 8. — Can a bank legally certify a check against a 
deposit of a certified check? Is that permitted by the National 
Banking Law? 

Answer, — Yes, I think so. The act forbids certification unless 
the drawer " has on deposit ... an amount of money equal" to 
the face of the certified check. But 1 think the certified check 
could be treated as money for this purpose as well as for drawing 
against. The act further provides a penalty for evading the 

[)rohibition as to certification by receiving "any fictitious ob- 
igation." That looks as if a genuine obligation like a certified 
check might be made the basis for certification. 
Question No, g, — How about dating a check on Sunday? 
Answer, — One may give an authority on Sunday, though he 
cannot make a contract. There is no enforcible contract, there- 
fore, between the drawer and the payee of a check made on Sun- 
day; but the bank when it pays such a check on Monday is pay- 
ing under the authority of its depositor, and can charge that 
payment against the depositor's account. 
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Lecture Fcttrteeii. 

Negctiation and Defences 
to Negotiable InstntmentSt 

§ 282. Negotiation. — Having considered the liability of the 
various parties to negotiable instruments, I now come to the 
(question of negotiability of the instruments. They may be nego- 
tiated either by indorsement or, if payable to bearer, by delivery. 

§ 283- Instruments Pa^'sble to Bearer. — In order to under- 
stand what is meant by payable to bearer let me recur a moment 
to section 26 of the statute which states when an instrument is 
payable to bearer. The ordinary case, of course, is where it is 
expressed to be so payable. 

8 284. Fictitious Payees. — It is also enacted that it is pay- 
able to bearer when by its terms it is payable to the order of a 
fictitious or nonexisting person and such fact was known to the 
person making it so payable. Let me illustrate that situation a 
moment: a firm in Boston has an employee whose duty it is to 
buy goods, verify the bills for the goods, draw checks payable to 
the sellers of the goods, and bring the checks to the memoers of the 
firm for signature. This employee, desiring to commit a fraud, 
pretends that certain lots of ^3ods have been received, and draws 
checks which he presents to his employer for signature, gets them 
signed, then indorses them and obtains the money. Now are 
those checks payable to bearer? If so, the bank which paid them 
has made a good payment. If they are not payable to bearer, 
however, unless they are properly indorsed, the bank which pays 
them is not entitled to charge the payment against its customer's 
account. They are not payable to bearer because the fact that 
the person to whom they were payable was fictitious was not 
known to the person making it so payable. Whether they were 
payable to the employee himself, so that his indorsement of them 
IS valid, is then the question. He intended that the check should 
be used by him and m effect he intended to be the payee, but the 
drawer did not intend to make him so. We may suppose that 
the drawer in signing a check payable to X Y for goods had in 
mind that there was a genuine firm of that name or he would 
not have signed the check. If in fact there was such a genuine 
person or firm it alone could indorse; if there was not a genuine 
firm, then nobody could indorse. The instrument would not be 
payable to bearer because the drawer did not know that the 
payee was fictitious. It would not be payable to the fraudulent 
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clerk because the drawer didn't intend that the check should be 
payable to him. It would not be payable to any other person 
because there was no intent to make it so. 

§ 385. Other Instruments Payable to Bearer. — Then we 
come to the case of an instrument where the payee does not pur- 
port to be the name of any person, as "cash; and finally, where 
the only or last indorsement is an indorsement in blank. This 
provision involves at least an apparent conflict with sectkm 57 
of the act. Section 57 provides that if an instrument payable to 
bearer is indorsed specially, it may nevertheless be further nego- 
tiated by delivery. Suppose, then, an instrument is payaUe to 
bearer on its face, the holder of it indorses it specially to Y, Y 
loses the instrument, it is found bv W, who sells it before maturity 
to Z, an innocent holder. Can / sue on that instrument in spite 
of the fact that it is specially indorsed to Y? It would seem under 
section $7 that he can. The instrument, though payable to 
bearer and specially indorsed, may nevertheless be further nego- 
tiated by delivery. 

Contrast with that case the following: an instrument payable 
to the order of A on the face is indorsed by A in blank, and a 
subsequent holder, B, indorses specially to C; that instrument is 
also lost and picked up and sold to Z, a bona fide purchaser. Can 
Z here disregard the special indorsement and go back to the blank 
indorsement and claim under that as on an instrument payable to 
bearer? It seems he cannot do that, for section 26 ($) says an 
instrument is payable to bearer when the only or last indorsement 
is an indorsement in blank. In this case the last indorsement was 
a special indorsement; accordingly, the instrument when sold to 
Z was no longer payable to bearer, and Z, therefore, would have 
to get the indorsement of the special indorsee in order to get title. 

§ a86. Who may Negotiate. — When negotiation of a nego- 
tiable instrument is by delivery, the delivery may be by anybody. 
Even a thief or a finder can make an effective delivery of an in- 
strument payable to bearer, so that a holder in due course will 
get an indefeasible title. On the other hand, if an instrument is 
payable to order, the indorsement must be by the person entitled 
to the instrument; no other indorsement will do. The indorse- 
ment ordinarily, of course, must follow the name of the person 
described as payee or as special indorsee, but this is not neces- 
sarily the case. 

§ 2187. Indorsement of Instrument made to Pftyee under 
Business Designation. — Suppose A does business as the Boston 
Hat Company and gets a check or note payable to the Boston 
Hat Company. Ordinarily and normally he would indorse that 
in the name of the Boston Hat Company, but if he did not want 
to do so, he might indorse it in the name of A. The Boston Hat 
Company is the name under which A does business. It is a busi- 
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ness designation of A. If the Boston Hat Company were really 
a corporation, then the instrument would have to be indorsed in 
the name of the corporation, for the corporation would be a differ- 
ent person from A, although A might own all the stock in the 
corporation; but the mere designation "the Boston Hat Com- 
pany/' if there is no corporation, does not create a separate person. 
The Boston Hat Company is A, and A may indorse, since he is 
the real payee and holder. 

§ 288. Lidorsement under Name Differing from that on In- 
strument. — What if an instrument, on its face or by indorse- 
ment, is made payable to the order of a single woman by her 
maiden name and she marries. Her indorsement in her married 
name is all right. She is the owner and payee, or indorsee, of 
that instrument and can give a good title m her own name. So 
if a person changed his name otherwise than by marriage he could 
indorse in his new name and transfer title to negotiable paper 
which was payable to or indorsed to him in his old name. He 
naturally wouldn't do that; he would seek to avoid question by 
using the name, so far as possible, under which he was desi^ated 
in the negotiable paper, but he has the legal power to use his real 
name, sometimes in order to make his right abundantly clear, he 
indorses in both names. 

§ 289. Indorsement by One having Name identical to Payee's. 
— On the other hand, even though a person has an identical name 
with that of a payee or indorsee of paper, he cannot transfer 
^ood title to it ii he is not really the person intended as payee or 
mdorsee. Suppose a check payable to John Smith, and by mis- 
take it is delivered to the wrong John Smith, and 1 will even go so 
far as to suppose that the man to whom it is delivered thinks that 
it was intended for him; still his indorsement will not give good 
title even to a holder in due course, nor will it protect a bank 
which pays on the faith of it. In this respect the law in this 
country is more severe than the English or German laws. Both 
the English and German laws protect a bank which pays in gcxxi 
faith an instrument apparently regular in drawing and indors- 
ing, even though the indorsement be made by the wrong person 
or be forged. 

§ 290. Impersonation. — 1 may suppose one other case of in- 
dorsement where the indorser's name is not apparently that on 
the face of the instrument. Suppose X comes to A and by stating 
that he (X) is Y (a case of false and fraudulent misrepresentation) 
induces A to ^ve him (X) a check payable to Y. It is held that 
such a check is really payable to A under the name of Y. A 
intended to make the person before him the payee, although he 
thought the name of the person before him was Y and therefore 
inserted that name. Accordingly, since X is the real payee he can 
transfer a title to that instrument by indorsing it either m his own 
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name or in the name of Y, his assumed name. The same prin- 
ciples would be applicable if an instrument was specially indorsed 
to X under the ngme of Y. 

§ agi. Assumed or Business Names. — A person may even 
for a single transaction assume a name different from his own, 
and if the instrument is really intended to be made payable to 
him or indorsed to him, he has a title which he can transfer either 
under his temporarily assumed name or under his real name. If 
I call myself John Smith and get a check in that form, it is really 
payable to me, and 1 may transfer title to it by any name that 
designates me. Section 59 of the statute specifically refers to 
common cases of this sort of thing; that is, where an instrument 
is made payable to the cashier or fiscal agent of a corporation. 
There the statute says that prima facie the instrument is to be 
treated as payable to the corporation itself, and it may be in- 
dorsed either by the officer or by the corporation itself. The 
statute does not say so, but 1 presume the same thing would be 
true the other way round. Suppose a note payable to the bank 
or fiscal corporation and indorsied by the cashier or fiscal officer, 
as a check to the A bank indorsed by X Y, cashier of the A bank. 
1 suppose that indorsement would be good. That is a sort of 
business designation for purpose of negotiating paper of the A 
bank. 

§ 39^* Instruments Payable to Two or More Persons. — 
Sometimes negotiable paper is«payable to two or mor^ persons or 
indorsed to two or more persons; if so, it requires the signature 
of all of them to make a proper indorsement. One of them, how- 
ever, may have power to inclorse the names of all on their behalf. 
He will not be assumed to have such power except in the case of 
a partnership. If the paper is partnership paper it will be as- 
sumed that one partner has authority to sign not simply for him- 
self but for his other partners. So much for the means of nego- 
tiating paper either by indorsement or by delivery. 

§ 293* Absolute and Personal Defences. — The next general 
topic 1 wish to take up is the defences that there may be to the 
paper when it is negotiated, or, for that matter, while it is still 
m the hands of the original holder. Defences may be divided into 
two classes: the first, called absolute or real defences, and the 
second, called personal or equitable defences. Absolute or real 
defences are good against even a holder in due course, — good 
against everybody. Personal or equitable defences are good 
against a particular person, and also against anybody who takes 
from one subject to the defence with notice of it, or without value, 
or after maturity. To put it another way, personal or equitable 
defences are good against everybody but a holder in due course. 

§ ^94. Labk of Qenuineness because of Forgery. — Now 
what are the absolute defences? One is lack of genuineness of 
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the instrument. This may arise from several causes, for instance, 
forgery. This is especially referred to in section 40 of the Massa- 
chusetts statute, where it is expressly provided that when a sig* 
nature is forged or made without authority it is not operative, 
unless the party against whom it is sought to enforce the instru- 
ment is precluded from setting up the forgery for want of authority. 
When is one precluded from setting up forgery or lack of author- 
ity? Whenever he has led anybody to believe that the signature 
is genuine and that person has in reliance on the belief changed 
his position. Suppose this case. A's si^ature is forged, but he 
nevertheless when asked by some one if that is his note says, 
"Yes.'' Relying on that statement the inquirer purchases the 
note. A could not thereafter set up the defence of forgery. But 
suppose the purchaser purchased tne note first, and having pur- 
chased it asked the maker if that was his signature. Here again 
the maker says, " Yes." In this case he will not be precluded for 
setting up the forgery because no action has been taken in reliance 
on his statement, and a forgery according to the weight of au- 
thority (and in this State it is the law) cannot be ratified or adopted 
by a mere assent to be bound, unless there has been a reliance on 
the adoption and a change of position. 

§ 395* Signature of Unauthorized Agent. — In that respect 
the case of forgery is different from another case of lack of genu- 
ineness, namely, where the instrument was made by an agent 
without authority. As we have een, the principal may ratify 
the act of an agent without authority, and this ratification is 
good without consideration and without any reliance or change 
of position. Accordingly, if the purchaser of a note which pur- 
ports to be made by A through an agent, asks A, after having 
purchased the note, "Was that agent authorized to sign for this?'' 
and A says either, " Yes, he was," or, " No, he wasn't, but 1 ratify 
his act;" A will be bound just as much as though he had made 
those statements before the purchaser bought the note and the 
purchaser had bought in reliance on the statement. 

§ 29^* Signature of Unauthorized Corporation or Officer. — 
Another kind of lack of authority which also prevents an instru- 
ment from being genuine is where a corporation makes a note 
without authority. It may be that the corporation itself had no 
authority to make a note, it was ultra vires of the corporation, in 
legal phraseology. Or it may be that though the corporation had 

Eower to make a note, the particular officer who attempted to 
ind the corporation did not have power to do so. In either case 
the corporation is not bound. There is an absolute defence, 
unless here also the corporation is precluded from setting up the 
defence by having induced a purchaser to believe that there was 
sufficient authority, and even if the corporation does induce a 
purchaser to believe there was authority, it cannot exceed the 
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limits imposed upon it by its charter. A business corporation in 
general would have power to issue negotiable paper, but some 
kinds of corporations would not. 

§ 397* Fraud as an Absolute Defence. — Still another case of 
lack of genuineness may arise in certain cases of fraud. Generally 
fraud is only a personal or equitable defence, but in certain in- 
stances it may be an absolute or real defence. Such a case is 
where the maker of the instrument did not know and had no 
reasonable cause to know that he was making a negotiable instru- 
ment at all. If a man knows he is making an instrument, even 
though he is induced to make it by fraud, it is his instrument 
and he is bound by it. But sup]>ose by clever sleight of hand a 
fraudulent person gets another to sign a note who is under the 
belief that it is a receipt or letter of introduction or something 
of that sort which he is signing. Here you will notice that the 
signer has never assented to make a negotiable instrument. It 
is not a case where he is induced to assent by false pretences. 
There he assents to do the thing but here he never assented to 
sign a negotiable instrument at all; and therefore he may assert 
that it is not his note, unless he was guilty of such negligence 
as precludes him from subsequently asserting the truth that it was 
not his instrument. 

S 398. Lack of Title. — A second absolute defence is lack of 
title in the holder of an order instrument. Lack of title in an 
instrument, payable to bearer, as 1 have said, does not prevent 
the holder from giving a good title, but lack of title in an instru- 
ment payable to order does. Even though it be conceded that 
the maker of a note or drawer of a check be liable, he has a right 
to pay the real owner of the instrument. If he should pay any 
one who did not have title, the payment would not be a discharge 
of the instrument, and he would have to pay over ag^in. There- 
fore he has a defence against anybody who has not title. Conse- 
quently, a holder, to recover on an order instrument, must make 
out not only the defendant's liability on the instrument to some 
one, but also his own title to it. 

§ 2^)9* Forged Indorsement. — The commonest case where 
the holder has difficulty in making out title is where some indorse- 
ment is forged. It does not matter which indorsement if all are 
special indorsements. If any one is forged there can be no recov- 
ery. Suppose this case, however: an instrument payable to A or 
order is indorsed in blank by A, then there is a forged special 
indorsement to B, and subsequently a genuine indorsement of B 
to C. C can recover on that instrument because he can fill in his 
own name over the blank indorsement. Contrast with that case 
this : an instrument payable to A or order indorsed in blank bv A 
and then specially indorsed by a genuine indorsement of the holder 
to B. B's indorsement is forged and then the instrument comes 
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into the hands of C, a bona fide purchaser. In this case C cannot 
collect. He cannot write his name over the blank indorsement here 
because the subsequent genuine special indorsement restricts the 
negotiability of the paper, and it is necessary that there shalt be a 
genuine indorsement from B in order to transfer title. In the 
nrst case the special indorsement being forged did not restrict 
the effect of the blank indorsement. If a payment is actually 
made on an instrument to one whose right is derived through a 
forged indorsement the payment may Be recovered. The case 
is different from that of a forged drawing. We have seen that 
the drawee in that case cannot recover back what he pays, but 
if the drawee pays an instrument to one who claims under a 
forged indorsement, he can recover his money back even from an 
innocent holder. The reason for the difference is that in the 
forced indorsement case the holder did not own the instrument 
which was paid. The payment was due to somebody else. 1 n the 
case of the forged drawing the holder who presented that draft had 
a poor thing, but it was his and if the drawee chose to honor it 
that was the drawee's lookout. 

§ 300. A Holder's Bankruptcy deprives him of Title. — 
Another case of lack of title is where the nolder of negotiable paper 
has become bankrupt. By statute the National Bankruptcy Law 
vests in a bankrupt all the property which the bankrupt had at 
the time of his bankruptcy. 1 suppose that statute vests an ab- 
solute title even to negotiable paper, so that one who innocently 
boudit negotiable paper from a bankrupt after his bankruptcy 
would not be protected. The trustee in bankruptcy was the 
owner of it and the bankrupt himself had no better right to 
it than if he held under a forged indorsement. 

§301* Alteration. — A third absolute defence is created by 
alteration. Sections 141 and 142 of the statute deal with this 
matter. Before the statute was passed there were two important 
things to consider: first, was an alteration material, and sec- 
ond, was it fraudulently made by the holder. If an alteration 
was immaterial it would not have any effect whatever. It there- 
fore became important to decide what was a material alteration. 
Indeed, it is still, and the statute in section 142 states some of 
the principal alterations which are heiti material. Many of them, 
you will readily see, must be material, as, for instance, alteration 
of the amount, the time or place of payment, the parties, or the 
medium of payment, but the date has also been held material, 
and it has even been held in England that the number of a note 
is material, and that a change in that creates a material alteration. 
Prior to the statute, if an alteration was material the next ques- 
tions were, was it fraudulent and was it made by the holder? If 
it was not made by the holder, or if, though maae by the holder, 
he made it believing that he was really making the instrument 
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express the agreement of the parties, — as, for instance, if he 
added to it "with interest at 5 per cent.," thinking to himself 
" that was what we agreed," — such a change prior to the statute 
would not destroy the instrument. The alterations themselves 
if not assented to by the parties to be charged would not bind 
them. The altered mstrument would only be effective as if still 
in its original form, but it would remain a valid instrument just 
as if it had remained unaltered. To some extent the Negotiable 
Instruments Law has changed that and substituted a harsher 
rule. Section 141 provides that "where a negotiable instrument 
is materially altered without the assent of all parties liable thereon 
it is void, except as against a party who has himself made, author- 
ized or assented to the alteration, and subsequent indorsers." If 
the section stopped there, any material alteration, however inno- 
cent, would make the instrument void, even in the hands of a 
holder in due course, as would all fraudulent material alterations. 
Section 141, however, further provides: "but when an instrument 
has been materially altered and is in the hands of a holder in due 
course not a party to the alteration, he may enforce payment 
thereof accordmg to the original tenor." It may seem that this 
would avoid all difficulties, but consider this case: a note is made 
payable to A; he, without fraud and thinking it was what the 
parties agreed, adds the words "with interest at 5 per cent." He 
does not negotiate the instrument, but holds it till maturity. It 
would seem under section 141 that that instrument is absolutely 
void. The second sentence does not apply, since the instrument 
has not been negotiated to a holder in due course, and the first 
sentence of the section says that the altered instrument shall be 
void. One may suppose a still harsher case: suppose an instru- 
ment is altered by a third person not the holder (that sort of case 
has not infrequently arisen), and suppose as before that there is 
no negotiation of the instrument pnor to maturity. It seems 
under the wording of this statute that that instrument also is 
void. In other words, the holder of an instrument must at his 
peril keep it free from alterations not only by himself but by any- 
body else, and if it once gets altered the only safe thing to do is 
to sell it as quickly as he can before maturity to a holder in due 
course. If he does that the holder in due course will be able to 
recover on the instrument according to its original tenor, but if 
the instrument is held until after maturity, then there cannot be 
a holder in due course, since a purchaser after maturity is not so 
designated, and the original holder himself cannot recover. 

§ 30a. Raised Checks. — Perhaps the commonest kind of 
alteration in bank business is a raised check. If a check is raised 
and paid by a bank, the bank can recover the excess payment 
over and above the original amount of the check from the person 
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to whom payment was made. The bank will not be able to 
charge against its customer the full amount which it has paid, since 
the customer never authorized payment of the larger amount; so 
it is essential for the bank's protection that it should recover 
from the person to whom it made pajonent in excess. Sometimes 
it can get at this person, but, of course, not infrequently the per- 
son to whom payment is made is a rascal and makes good his 
escape, or else is irresponsible when caught; then the bank would 
like very much to charge up the full payment to its customer, 
and though it cannot generallv do that, there is one case where 
it has been urged that the bank ought to be able to do it. These 
are the facts of a leading case in England : a man was going away 
from home and he left with his wife a number of signed blank 
checks. She filled in the amount of one of these very carelessly, 
so that ic was perfectly easy for a fraudulent holder of the check 
to add other words and figures and so raise the check; and the 
bank, having paid it, claimed the ri^ht to charge up against its 
customer the full amount of the raised check because his care- 
lessness had made possible the loss. The bank was in that case 
fjven the right to do so, and it seems to me that that case is right, 
t has, however, been overruled in England and is not law in 
this State. Apparently, if 1 draw a check for I5 and write the 
word "five" clear over at the right-hand side of the line, close 
up against the word "dollars," and also write the figure "5" out 
at some distance to the right of the dollar mark, so that it is 
perfectly easy for any one to write "one hundred" in front of 
the word "five" and insert two figures before the figure "5," 
still, my bank would not be able to charge that check as I105 
against me, though it was deceived into paying that amount. 1 
think that is wron^, but, as I say, 1 understand it to be the law. 
The reason given in the cases for the existing rule is that one is 
not bound to anticipate crime. With all respect to the law, it 
seems to me that is a silly thing to say. A person who draws a 
check in the way which 1 have suggested ought to anticipate 
crime. Why is it that banks and other persons who draw large 
checks commonly adopt stamping devices of one sort or another 
to fix the amount. It is just because they anticipate the possi- 
bility of crime. It seems to me it may be as negligent not to 
anticipate crime if the door is left wide open for it as not to an- 
ticipate any other sort of happening which is likely to follow 
from careless conduct. But 1 rather wonder, in view of the law, 
that drawers of checks are as careful as they are, for apparently 
the burden is thrown by law wholly on the bank, and the drawer 
is allowed to be careless. Whether there is not some limit to the 
degree of carelessness which a drawer may exercise 1 should be 
interested to have decided. I should like a case to come up 
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before the Supreme Court where the drawer had been guilty of 
the most extreme carelessness, i should be interested in seeing 
whether the Supreme Court would follow out in such an extreme 
case the principles it has laid down. 

QUESTIONS. 

Question No. /. — Take a case where a depositor allows forged 
checks to go through a bank for a long period of time. Has he 
any right to forbidf the bank to continue charging them to his 
account? 

Answer. — That is, his cancelled checks were sent back and he 
took no notice of the fact that some were forged. The common 
law, 1 suppose, did not fix any definite limit to the depositor's 
privilege to disregard his cancelled checks. If, indeed, he discov- 
ered the forgery, and the bank could show that it, in fact, had 
been injured by the failure of the depositor to notify it, perhaps it 
could have held the customer liable. A year or two ago a statute 
was passed which requires notice from the depositor to be given 
withm a year. If no notice is given to the bank within that period 
the bank can maintain its charge against the customer's account. 

Question No. 2. — A man comes into the bank and represents 
himself as John Brown. He has a check purporting to be drawn 
on a Boston bank by John Smith in his favor. He opens an 
account for, say, I300 with that check. The check is paid by the 
bank on which it is drawn. The depositor comes in the next 
morning and draws against the account until it is all drawn out. 
A week afterwards the paying bank says the check is forged. 
Now who should stand the loss on that check? 

Answer. — This is the case of a forged drawing. The drawee 
bank having paid that check cannot recover the money back and 
must stand the loss. 

Question No. ). — Does a check payable to two men as trustees 
require both indorsements? 

Answer. — Yes, yet a good many of the banks pay on one in- 
dorsement. 1 should think they might occasionally get into 
trouble if the money was not actually used for the trust. Of 
course, if the money is applied to the trust, that would be all 
right, but one trustee does not have power to act by himself, and 
unless he is specially authorized to act as agent for the other, 1 
should say the signatures of both were necessary. It is not un- 
common for one trustee to be the managing trustee, and to be 
given power by others to do ministerial acts which reauire no 
special judgment. Acts which require judgment cannot be dele- 
Rated, but the duty of making an indorsement for collection or 
for deposit can be delegated. 1 should say, strictly, that there 
must be a power given by the nonsigning trustees in order to 
make the indorsement of one valid even for deposit. 
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Question No. 4. — Suppose a man under the influence of liquor 
signs his name to a noter 

Answer. — If he was sufficiently intoxicated to impair his fac- 
ulties materially, he has a personal defence that is good against 
a payee who took knowing the circumstances or any one not a 
holder in due course. 

Q^esiion No. p. — Suppose you buy a note of a man and ask 
him if that is his signature. He thinks it is and says» "'Yes.'' 
You sell that note to a third person and in good faith assure him 
that it is a genuine signature. Later the supposed maker finds 
that the signature is not genuine. Can the purchaser of the note 
recover from him? 

Answer, — Yes. His representation has been acted on before 
he has withdrawn it. 

Question No. 6. — Is the request on monthly notices, sent out 
by banks to depositors, that they report any error within thirty 
days any legal protection to the bank? 

Answer, — Nfo, 1 don't suppose that failure to report within a 
month would bar the depositor. The notice may possibly in- 
duce depositors to look over their cancelled checks. 

Question No. 7. — You mentioned that a check payable to a 
married woman in her maiden name and indorsed in her married 
name would be all right. Do you imagine a bank would pay on 
that indorsement, and if not, what would be its position? 

Answer. — If the bank knew the person and was satisfied that 
she really was the woman named as payee, the bank should pay. 
On the supposition that the bank did not know, it is entitled to 
demand iaentification. On getting proof of the facts I think it 
ought to pay. 

Question No. 8. — What do you think the bank should do to 
find out the facts? 

Answer. — I meant merely that such an indorsement was a 
legal indorsement; that is, it passes the legal title to the instru- 
ment. Anybody that is wise will try to indorse in such a way as 
not to worry bank officials and invite inquiry. In the case that 
I put of A doing business as the Boston Hat Company: if A is 
wise, when a check is made payable to him in the name of the 
Boston Hat Company, he will indorse in the name of the Boston 
Hat Company. The indorsement of A in his own name would 
transfer legal title. It is legally a sufficient indorsement. That 
means if anv subsequent party sued on that instrument he could 
trace his title through the indorsement and collect. Now a bank, 
before it pays, is justified in being sure and asking those who 
demand payment for evidence which will make things clear. 

Question No. p. — Suppose an indorsement is missing alto- 
gether on a check and it is overlooked by the bank who receives 
It on deposit. They send it down to the bank on wivch it is 
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drawn and that bank pays it. And both of them have overlooked 
the fact that the indorsement is missing. Now if there is trouble 
Later, who is to blame? 

Answer. — The bank which pays may come back on the prior 
bank» and that prior bank will have to go back against its depositor. 

Qiusiion No. lo. — Is there any limit of time to that right? 

Answer. — Nothing except the six years' statute of limitations. 
The statute of last year of which I spoke does not cover this case. 
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Lecture Fifteen, 

Defences to Negotiable Instfttments, 
Holders in Due Course, 

§ 303. Incapacity. Infancy. — Another absolute defence to a 
negotiable instrument gpod against any holder is the incapacity 
of a party. The instrument may be binding as to some parties, 
but on account of incapacity others may not be liable. The com- 
monest kind of incapacity is infancy, that is, minority of a party. 
It is a good defence even against a holder in due course that the 

Earty sued is an infant. It is not a good defence that a prior 
older was an infant when he indorsed the instrument. Though 
the infant may avoid that transfer as against the transferee, until 
and unless he does so it is a good transfer, and the maker will 
be bound to pay the transferee. 

§ 304. Lunacy. — Somewhat similar to infancy is the case of 
lunacy. It is possible that in some cases of lunacy the transac- 
tk)n may be absolutely void and incapable of ratification; but 
whether this is so or not, lunacy is at least a good ground for treat- 
ing the obligation of an insane person on the instrument as 
voidable, even when it is in the hands of a holder in due course. 
§ 305. Husband and Wife. — The case of a husband and wife 
I have already referred to in another connection. Neither of 
them can make a valid contract with the other, and therefore 
neither of them can make a valid obligation from one to the other 
on a negotiable instrument. A note by a husband to wife or wife 
to husband is, therefore, worthless, even in the hands of a holder 
in due course. Similarly, an indorsement from one to the other 
will not be a valid transfer and will create no obligation. A 
check from one to the other deserves a moment's attention. Such 
a check does not create any obligation between the drawer and 
payee, but it is a valid order to the bank by the drawer to pay the 
payee. Accordingly, if the bank does so, the payment is good. 

§ 306. Illegality. Usury. — A fifth absolute defence is raised 
by certain kinds of illegality. Some transactions are so illegal 
that even in the hands of a holder in due course a negotiable 
instrument given in pursuance of them will not be valid. Under 
some laws, usury is a defence of that sort. It has not been so in 
this State. We have no general usury law. By a statute passed 
in 1 9 1 1 , in regard to loans of less than I300, it has been provided 
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that loans in violation of that act "may be declared void/' 
Whether that means a negotiable note made in violation of the 
act may be declared void, even in the hands of a holder in due 
course, is perhaps a question. 

§ 307- Sunday Laws. — Our Sunday law is rather a trouble- 
some one at times. One must remember in connection with it 
that it is the delivery of a negotiable instrument, not the date 
which it bears on its face, which fixes the time when it takes effect. 
Accordingly, a note dated on Sunday but delivered on Monday 
is good. On the other hand, a note dated on Saturday or Mon- 
day but actually delivered on Sunday is bad, though a subsequent 
holder, who took such a note in ignorance of the oay when it was 
delivered, might rely on the form of the instrument — that is, on 
the fact that it was dated on Saturday or Monday — and be 
protected. The maker would be estopped to deny that it was 
delivered on Saturday or Monday as the date seemed to indicate. 
A note, however, which was dated on Sunday, and which was 
delivered as a matter of fact also on Sunday, would seem to be 
bad in the hands of any holder, for any holder has notice by the 
date of the time of probable delivery, and therefore ought to be 
on the lookout for that. 

§ 3^' Discharge of Instrument. Payment. — A sixth kind 
of absolute defence is the discharge of the instrument. The pro- 
vision of the statute in regard to discharge is section 136 of the 
Massachusetts statute. An instrument is discharged, first, by 
payment in due course by the principal debtor. " In due course" 
means at or after maturity, so that payment before maturity does 
not discharge the instrument. That would not be an absolute de- 
fence. One who purchased a note before maturity which had in 
fact been paid could collect again. Even if the payment is made 
in due course, — that is, at maturity, — it must be made by or 
on behalf of the principal debtor. A payment by an indorser at 
or after maturity would not discharge the instrument; the maker, 
of course, would still be liable on it. But the second paragraph 
of section 136 provides that payment in due course by a party 
accommodated would discharge the instrument; that is, if an 
instrument were made for the accommodation of an indorser, 
payment by that indorser would totally discharge the instrument. 

§ 309- Cancellation. — A third method of discharge is by the 
intentional cancellation of the instrument. That may be re- 
garded as the normal way of discharging a negotiable instrument. 
A negotiable instrument is looked on as a formal thing which exists 
as an obligation normally as lon§ as it exists uncancdled. De- 
stroying the instrument is destroymg the obligation, so that either 
tearing or punching holes in or otherwise cancelling an instru- 
ment IS the appropriate way of discharging it, and will discharge 
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it even if it is done before maturity. A question has arisen as to 
the effect of an intended cancellation before maturity, which was 
not done so effectively as to be ineradicable. There were certain 
notes of the District of Columbia which were taken up before 
maturity and stamped as paid with a rubber stamp, but they 
were not punched or the paper otherwise destroyed or mutilated. 
Somebody got hold of them, washed off the marks of the rubber 
stamp and negotiated them again before maturity. The Supreme 
Court of the United States held that the notes had been effectively 
cancelled and could not be enforced, even by a holder in due 
course. The court, 1 think, regarded the cancellation as on the 
whole not negligently done. It would seem to me as if a holder 
in due course ought to be able to collect on such an instrument 
if the cancellation were really done so carelessly as to invite alter- 
ation by rubbing out the marks of cancellation. To be effectual, 
cancellation must be intentional. Strictly at common law even 
unintentional cancellation destroyed the obligation, because the 
obligation was regarded as identical with the mstrument and not 
able to survive its destruction or mutilation; but courts of equity 
first compelled the issue of a new instrument when the original 
was cancelled accidentally, or lost or destroyed accidentally, and 
now even in a court of common law such an instrument cancelled 
by mistake or lost or destroyed would still be regarded as imposing 
an obligation on the parties to it. 

§ 310* Acts which would discharge a Simple Contract. — 
The fourth method of discharge enumerated is by any other act 
which will discharge a simple contract for the payment of money. 
That is simply a blunder of the statute. Among the amendments 
in the statute now proposed is the repeal of this fourth method of 
discharge. It is a blunder for this reason: in a non-negotiable 
contract, that is in a simple contract, for the payment of money, 
any agreement between creditor and debtor for the discharge of 
the debt, if made for good consideration, will discharge it. Thus, 
if the creditor agrees to take a horse in paj^ment of a debt of 
1 1 00 and the debtor gives the horse, the debt is discharged. But 
suppose the case of negotiable note for the payment of money 
and an agreement before maturity by the payee to take a horse 
in full satisfaction, and that horse given, that would not discharge 
the note. An indorsee of the note before maturity, who took the 
instrument in ignorance of the settlement and paid value, would 
be able to enforce it under the law, as it was before the Nego- 
tiable Instruments Law was enacted, and it is hard to believe that 
the Legislature can have intended to change in so essential a 
matter the law of negotiable paper as to alter that rule. 

§ 3<<- The Holder at Maturity the Principal Debtor. — One 
final method of discharge remains, that is, when the principal 
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debtor becomes the holder at or after maturity in his own right. 
You will see the reason for such a rule. If the maker of a note is 
the owner of it at maturity, then the duty to pay and the duty 
to receive payment are united in the same person and they can- 
cel each other. But the maker must be the holder at maturity 
in his own right. That means if he were the holder as executor 
or as* trustee, while his obligation as maker was his individual 
personal obligation, the instrument would not be discharged. 

§ 3^3* Discharge of Separate Parties to an Instrument. — 
An instrument may be discharged as to one party without being 
discharged altogether, and section 65 provides for a case which 
not infrequently happens in suits on negotiable instruments. 
When a man sues on a negotiable instrument he must trace his 
title from the payee, if it is payable to order, until his own title 
accrues. Now if there are a series of special indorsements, the 
holder must prove every one of them, — prove that they were 
made by the person who purported to make them; but if there is 
a blank indorsement the holder may fill in his name there, and 
frequently, where there is a special indorsement subsequent to a 
blank indorsement, the holder will cross out the special indorse- 
ment so as to leave the blank indorsement as the last one; then 
he can fill in his own name in the blank. But if he does that the 
indorser whose name is struck out is discharged; it is a cancel- 
lation of his obligation. Accordingly, one wants to be sure before 
striking out an indorsement in this way that the other parties are 
sufficiently responsible to make the collection of the instrument 
certain. 

§ 313- Who is a Holder in Due Course. — Coming now to 
the personal defences to negotiable instruments. We are first 
driven to explain what is a holder in due course, for personal 
defences are not good against a holder in due course and are good 
ajgainst one who is not a holder in due course. The nature and 
rights of a holder in due course are explained in a special division 
of the statute, and in section 69 such a holder is defined. 

§ 314* The Instrument must be Complete and Regular. — A 
holder is one who has taken the instrument under the following 
conditions : first, that it is complete and regular on its face. That, 
you see, makes every holder chargeable with what appears on the 
face of the instrument. If a holder does not in fact draw the 
inference of irregularity from something on the instrument which 
really shows irregularity, it is the holofer's own fault. He is, in 
the language that is sometimes used, chargeable with constructive 
notice of whatever appears on the document itself. Thus it may 
indicate from its form that a fraud is being perpetrated on a 
corporation or partnership or the beneficiaries of a trust. Further- 
more, the instrument must be complete when negotiated, in order 
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to entitle one to the designation of a holder in due course. That 
to some extent changes the law from what it was prior to the 
enactment of the Negotiable Instruments Law. No one who takes 
a blank check can now be a holder in due course. Of course, if 
the instrument is given with authority to fill it out in a certain 
way, one who took the instrument and filled it out in that way 
would be protected, and one who took the instrument in blank 
and himself filled it out in accordance with the original authority 
would be protected; but one who took it as a blank instrument, 
relying on the statement of the payee that it might be filled out 
for |i,ooo, when in fact the original authority was only to fill it 
out for |ioo, would not be able to collect more than |ioo. He 
is not a holder in due course, and is bound by the original author- 
ity given by the maker. 

§ 3<5« Knowledge that Blanks have been filled. — This sug- 
gests an inquiry as to the position of one who knows that the 
instrument was originally issued in blank, but who took it after 
the blank was filled in. Generally speaking, notice of any defence 
is enough to prevent one from being a holder in due course, and 
I should suppose it would be so here, although it seems a pretty 
harsh result to me. Suppose a blank check is brought to me and 
the payee says he has authority to fill it out for |i,ooo, and he 
does so and then offers it to me for |i,ooo. When 1 take it it is 
complete and regular on its face, but 1 had notice that it was not 
so when it was issued. 1 think under the statute it is a somewhat 
doubtful question whether one who thus took that instrument 
could be called a holder in due course. 1 should think it was too 
doubtful for it to be safe to take it. One may then ask, what 
would be the position of a bank which took an instrument, a 
check from the payee, knowing that the payee had just filled out 
the blank? 1 think the answer must be the same as in the case 
where the check is purchased. If knowledge of blank space is a 
notice of an infirmity in the instrument, it would seem as if the 
bank ought not to pay under those circumstances. 1 find it hard 
to believe, however, that a bank would not be protected that 
did so. 

§ 3i6* A Holder in Due Course must take before Maturity 
and without Notice of Prior Dishonor. — A second requisite for 
a holder in due course is becoming holder before the instrument was 
overdue and without notice that it had been previously dishonored, 
if such was the fact. The last clause refers to the case of a bill 
of exchange which has been presented before maturity for accept- 
ance and acceptance refuseid. That is a dishonored bill, and 
any one who takes it with knowledge of that fact would not be 
a holder in due course; but one who takes it in ignorance of the 
previous dishonor and before maturity would be a holder in due 
course. 
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§ 317* Good Faith and Value. — The third requisite is that 
the holder must have taken in ffKxi faith and for value. Those 
words need no explanation other than a definition of value, 
which I have previously given, and a statement in regard to the 
requirement of good faith. Good faith means, not such care as 
would be regarded as reasonable business prudence, but simply 
honest belief in the validity of the instrument, however careless 
it may have been to have such an honest belief. 

§ 31®- Notice of Infirmity. — The fourth requisite is, per- 
haps, almost necessarily included in the one I have just referred 
to, — that of good faith. It is that at the time of negotiation, the 
holder shall have had no notice of any infirmity of the instru- 
ment or defect in the title of the person negotiating it. A holder 
in due course was frequently called, before the passage of the act, 
a bona fide purchaser for value before maturity, and that really 
expresses the whole idea, unless, perhaps, the requirement of com- 
pleteness and regularity on the face of the instrument. 

§ 319- Payee may be a Holder in Due Course. — The payee 
may be a holder in due course as well as a subsequent holder. 
This often becomes important. In a recent case a married woman 
made out a check payable to a man to whom she owed a debt. 
She gave this check to her husband with directions to hand it to 
the creditor in payment of her debt. Now the husband owed this 
same creditor a debt on his own account, and he handed that 
check to the creditor in satisfaction, not of his wife's debt, but of 
his own. The creditor preferred, when the difficulty was dis- 
covered, to treat the check as a payment of the husband's debt, 
for the wife was financially res|X)nsible and the husband was not, 
and the court held the creditor was entitled to do this. Though 
he was the payee of the check and not a purchaser, he was a 
holder in due course, since he fulfill^ all the requirements which 
I have just gone over. 

§ 330- Postdated Instrument. — An instrument which is post- 
dated is not on that account irregular on its face, and one may be 
a holder in due course of such an instrument. 

§ 321. Personal Defences. Illegality. — One who is not a 
holder in due course is liable to personal defences, and now I want 
to consider briefly the defences to which he may be subject. 
First, illegality. As 1 said earlier, illegality may occasionally be 
an absolute defence good against everybody, but it is more com- 
monly a personal defence good only against the original party to 
the illegality and those subsequent holders who are not holders 
in due course. Some of the commonest kinds of illegality are 
taking part in gaming contracts, including under this desi^ation 
such stock gambling or gambling in secunties, as is prohibited by 
law. Usury is, in most States where there are usury laws, a per- 
sonal defence. The sale of goods contrary to law may give rise to a 
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personal defence to a note given for the price. Instruments given 
as bribes to any person subject to a public or private duty to 
induce him to disregard that duty would also be another illus- 
tration. It would make no difference whether the official bribed 
were a public officer, a corporation official, a trustee, an em- 
ployee of a firm, or an individual. So any transaction which in- 
volves a breach of fiduciary duty or official duty, whatever its 
nature, would be illegal, and a negotiable instrument which formed 
part of the transaction would be subject to a personal defence. 

§ 332. Fraud. — A second personal defence, and perhaps the 
commonest, is fraud. As 1 have already indicated, fraud may be 
an absolute defence. If the fraud prevented a party to the in- 
strument from knowing that he was signing a negotiable instru- 
ment, he would have an absolute defence, unless he was grossly 
negligent. On the other hand, if he knew that he was signing a 
negotiable instrument, but was induced to do so by false repre- 
sentations, the defence would be merely personal. One may sup- 
pose this case: suppose a note was a perfectly good note as be- 
tween the maker and payee, but was obtained from the payee by 
fraud, the indorsement of the payee being obtained by fraudulent 
representation. Payment is then demanded by the fraudulent 
indorsee. The instrument would be technically discharged by 
such a payment; but if the maker knows of the fraud he would 
make himself a party to it if he should pay the fraudulent indorsee, 
and would be liable to pay again to the defrauded payee. This 
sort of case may put a oank in rather a hard place. Suppose a 
check drawn on a bank is presented by an indorsee and the bank 
believes and is informed by the payee that that check was ob- 
tained by fraud, if in fact it was obtained by fraud and the bank 
refused to pay, the defence would be good against any assertion 
or complaint by the drawer of the check that his check had been 
dishonored; but suppose there was, as it turned out, no fraud, 
then if the bank had refused payment of the check, even tempo- 
rarily, it would run a risk of subjecting itself to a suit for damage 
by its customer, the drawer. Nevertheless, there is nothing that 
can be done except to refuse temporarily and file a bill for inter- 
pleader against the payee and the indorsee, asking the court to 
determine which of the two parties is entitled to the instrument. 

§ 3^3. Duress. — A somewhat similar defence to fraud is what 
is known in law as duress. This was at first confined by the law 
to cases where a person was compelled to sign an instrument under 
imminent fear of bodily harm or imprisonment, but the defence 
has now been extended beyond that. There are many kinds of 
duress which do not threaten the person under duress himself 
with immediate harm. For instance, a case arose in New Jersey 
which presented these facts: a husband threatened to blow his 
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brains out if his wife did not sign an instrument, and brandished 
a pistol so that his threat seemed at least plausible, and thereby 
induced his wife to sign a paper. She would have a person^d 
defence against an obligation entered into in that way. So a 
threat to injure a child or to injure another person may have 
even more effect than a threat to injure the person himself whose 
signature is demanded. The test to-day is, was such pressure put 
upon the signer as to prevent him from being really a free agent 
in the matter? It is not duress, however, to threaten to enforce 
one's legal rights unless an instrument is signed. For instance, a 
threat by a creditor to sue, or a threat to attach the debtor's 
property unless the debtor signed a note, would not be such duress 
as to create even a personal defence. 

QUESTIONS. 

Question No. /. — In the case of a joint and several account in 
a bank, the parties to which have signed this agreement with the 
bank, "Honor and charge to this account all checks signed by 
either of us, or by the survivor in case of the death of either. 
We agree to indemnify and hold you harmless in so doing," should 
the bank, upon the death of one of the parties, permit his execu- 
tors to draw part or all of the balance, or do they owe a duty to 
the surviving party only? 

Answer. — There was a statute passed a year ago in regard to 
such joint accounts. It provided merely that the bank would be 
protected in paying to the surviving party. In view of that 
statute it seems to me that it would be the part of wisdom for the 
bank simply to pay the surviving party. The statute protects it 
in so doing. Whether the bank might not also be protected if it 
paid the executor is another question. If part of the money 
really belonged to the estate of the deceased depositor, the bank 
would be protected in paying to his executor that part. But the 
trouble is, how can the bank surely tell what part, if any, belongs 
to his estate? It seems to me the safe thing for the bank to do 
would be to say to the executor, "We are goin§ to pay the sur- 
vivor and you will have to settle your rights with him. If part 
of that money belongs to your estate, the surviving depositor 
when he gets the money must pay your share to you." 

Question No. 2. — You said that payment of a note by an 
indorser does not discharge the instrument. Would the maker 
be liable? 

Answer. — Yes, to the indorser who has paid, unless the maker 
was an accommodation maker and the indorser who paid really 
the principal debtor. 
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Defences to Negotiable Instrttmcnts, 

Ji 3^* Lack of Delivery. — Lack of delivery is a personal 
ence. Until the passage of the Negotiable Instruments Law 
it was an absolute defence, but now it is only a personal de- 
fence. Suppc^e you make a note payable to bearer and put it 
in your safe, intending to deliver it the next day. It is stolen 
and transferred before maturity to a purchaser for value with- 
out notice. He can hold you liable upon it, although you never 
delivered the instrument, and perhaps wrote it as a mere writing 
exercise. And similarly (a case that is more likely to happen), if 
you have a note payable to yourself, indorse it without delivering 
it, put it in your safe, and, as before, it is stolen. A purchaser for 
value from the thief not only becomes the owner of the note, able 
to enforce it against the maker, but he can hold you liable on your 
indorsement as an indorser. Lack of delivery is therefore not an 
absolute defence. It is, however, a personal defence good against 
the original payee and any one with notice that the instrument 
was not delivered or was delivered only for a special purpose 
which has not happened. For instance, if you deliver a note to 
a note broker to dispose of, and he does not dispose of it in accord- 
ance with the authority you gave him, you have a personal de- 
fence against him if he tries to collect it, or against any one who 
knew of the circumstances, because of the original understanding 
that the instrument should be delivered as a binding obligation 
only on certain terms. 

§ 325- Lack of Consideration. — Another personal defence is 
lack of consideration. 1 have already referred to that subject in 
connection with the liabilities of different parties on negotiable 
instruments, and it is not necessary to repeat what 1 said before. 
It is enough to say here that if there is not the consideration or 
value which the law requires for the obligation of any party to 
an instrument, he has a defence as against anybody but a holder 
in due course because of this lack of consideration or value. The 
commonest kind of signature without consideration is that of an 
accommodation party. An accommodation party, therefore, even 
though the maker of the instrument, cannot be sued hy the holder 
if the holder was the accommodated party. There is one pecu- 
liarity, however, about the defence of accommodation which dis- 
tinguishes it from all other personal defences. An accommodation 
party has no defence merely because the holder took the instru- 
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ment from the accommodated partv with knowledge that it was 
given for accommodation. Generally, as we have seen, one who 
takes with a notice of a personal defence from one who was sub- 
ject to that defence, becomes himself subject to the defence in 
the same way as the man from whom he took it. One who takes 
from a fraudulent payee knowing of the fraud can no more col- 
lect than the fraudulent payee, but one who takes from an ac- 
commodated payee knowing of the accomnKxlation can, if he 
gives value, collect from the accommodation maker. And the 
reason for this distinction is plain : the accommodation party lent 
his signature for the very purpose of having it negotiated, and 
therefore it would be highly improper not to allow one who has 
relied on the signature to recover upon it, even though he knew 
perfectly well tnat it was for accommodation. 

§ 3a6. Failure of Consideration. — A defence somewhat 
similar to lack of consideration and yet a different one is what is 
called failure of consideration. This arises where an instrument 
is given for some prospective or promised return which is not 
given. For instance, suppose a note is given in return for a 
promise to deliver ^xxls later. There is no lack of considera- 
tion, strictly speaking, for this note, because there was a promise 
to deliver the goods, and a promise is sufficient consideration for 
the note. But if the goods are not delivered when the time comes 
there is failure of consideration; the thing expected was not 

g'ven; the promise has not been kept. And thus where there is 
ilure of consideration the person wno was to give the considera- 
tion cannot recover because he has failed to give it, and any 
holder who took the note, knowing that the consideration had 
failed, will similarly be unable to recover. Perhaps as common 
an illustration of this defence as any arises where a note is given 
for the price of a chattel which is warranted and there is a breach 
of the warranty. In this State, that entitles the buyer of the 
chattel to rescind the contract, to give back what he has bought, 
and to demand his discharge from the obligation of the note. 
Accordingly, if he tenders back the inferior chattel he has a de- 
fence against any action on the note brought by the payee, who 
sold the chattel and warranted it, or by anybody taking from 
that payee who is not a holder in due course. 

§ 327. Discharge before Maturity. — Still another personal 
defence is discharge of an instrument before maturity in any way 
except by the cancellation of it. We have already seen that can- 
cellation of a negotiable instrument, even before maturity, is an 
absolute discharge of it. Any kind of discharge by payment, 
release, or accord and satisfaction is a good defence after ma- 
turity, because after maturity you can no longer have a holder in 
due course. Every one who takes after maturity will take sub- 
ject to that defence of payment or release or accord and satisfac- 
tion. But payment or release or accord and satisfaction of a 
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negotiable instrument before maturity is only a personal defence, 
since the hypothesis is that the release or discharge or accord and 
satisfaction takes place before maturity. You may have a holder 
in due course after the payment or release, and this holder in due 
course can sue again on the instrument and recover in spite of 
the fact that the maker has already paid once. The moral, of 
course, is plain, that if an attempt is made to settle a negotiable 
instrument before it is due, it must be accompanied by a can- 
cellation of the instrument; that is, some physical mutilation or 
destruction of the papex sufficient to show that it is no longer a 
valid obligation. 

1 328. Renunciation. — Another exceptional kind of personal 
defence is a kind of discharge that is allowed only in regard to 
negotiable instruments. It is provided for in section 139 of the 
statute, and is called renunciation. A holder of a negotiable 
instrument may by simply writing to the maker that he renounces 
his rights on the note discharge the maker so far as this holder 
personally is concerned. The maker will not have an absolute 
defence against a subsequent holder in due course, but he will 
have a personal defence against the holder who has thus renounced 
his rights. That is entirely different from the law governing a 
simple contract. We have already seen that if a creditor on a 
simple contract agrees to renounce his rights for any sum less 
than the face of a liouidated debt, the renunciation or the agreed 
surrender of the creditor's rights amounts to nothing. The pav- 
ment of part of the debt is not sufficient consideration for the 
agreement to surrender the whole debt. Still more plainly is it 
true that the creditor cannot renounce his claim altogether with- 
out getting any payment. There would be no consideration for 
such an agreement on the part of the creditor. But in the case 
of a ne^tiable note we have just that possibility. The holder 
may, without getting any consideration, renounce his rights 
against the party who really ought to pay the note, that is, the 
maker unless he made the note for the accommodation of an 
indorser. In order to be effective the renunciation must be in 
writing. 

§ 329. Alteration. — Another personal defence is alteration, of 
which 1 have already spoken in connection with absolute or real 
defences. The maker of an altered note has an absolute defence 
against the note in its altered form, but has a personal defence 
only against it in its original form; that is, a holder in due course 
can enforce the note according to its original tenor. Nobody can 
enforce it according to its altered tenor. 

§ 330. Unauthorized Pilling of Blanks. — Somewhat analo- 
^us to alteration is the defence which arises where blanks in 
instruments are improperly filled in. 1 referred to this subject in 
connection with the definition of a holder in due course, who, 
as you remember, must take the instrument complete and regular 
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on its face. By filling in a blank I do not mean filling in a space 
carelessly left in the place where the amount of the instrument is 
written, but the filling in of a space intentionally left. The statute 
makes express provision for this sort of thing in sections 30, 31 
and 32. In substance, the effect of these sections is that any 
holder in due course who takes the instrument after it has been 
completely filled in can enforce it. The person who left the blanks 
is bound by the way they are filled in so far as the holder in due 
course is concerned, but any one who took the instrument while 
there were still blanks in it must at his peril find out what the 
actual authority is to fill in the blanks, ana he can only recover to 
the extent that actual authority was given to fill in the blanks. 
The troublesome case is where the holder takes the instrument 
after the blanks have been filled in, but knowing that there had 
been blanks. Is that person bound to find out at his peril what the 
original authoritv wasr That, I have already said, seems to me on 
the wording of the statute a doubtful case. These are the facts of a 
case that arose in England : the defendant signed blank forms of 
promissory notes and left them with his attorney, giving, however, 
the attorney no authority to complete and issue these notes until 
instructed by telegraph or letter from the maker. Nevertheless, the 
attorney, without further instructions, filled up the blanks, making 
the plamtifT the payee of the notes. The plaintiff bought the notes 
in gpod faith and for value, but he knew, nevertheless, that they 
had been signed in blank and had been left with the attorney; 
but the payee supposed the attorney was following the directions 
which had been given him by the maker. The plaintiff made no 
inquiry in regard to the attorney's authority. He took it for 
granted that the attorney was acting properly. The English court 
held that the maker was not liable on those instruments. It 
seems to me that is a pretty hard decision. I don't feel perfectly 
clear that it would be followed in this country. Nevertheless, 
the fact that there has been one such decision, and a decision 
under the English statute, which is identical with the American 
Negotiable Instruments Law, makes the probability seem rather 
that way. 

§ 33^. Discharge of Joint Debtor or Surety. — I now come to 
a rather troublesome matter of personal defences. It presents this 
question. How far does a discharge or dealing with one party to 
a negotiable instrument affect the holder's rights against other 
parties to the instrument? And there are two situations where 
this question bea)mes especially important: one, where there are 
joint obligors, either as makers or as indorsers, and second, where 
there are parties bearing the relation to one another of principal 
debtor and surety. I will take these up separately. 

§ 33^* Release of One Joint Debtor releases All. — A joint 
debtor stood in rather a technical relation to his creditor, and it 
was a rule of the common law that a release of one joint debtor 
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released all. As they could no longer, after the release of one, be 
all bound jointly, and as that was the only relation entered into 
by them, if one was out all in effect were freed. Similarly a 
judgment against one joint debtor discharged all. Accord and 
satisfaction with one discharge all. 

§ 333- Covenants not to sue. — A covenant not to sue one, 
however, did not discharge all. A covenant not to sue any debtor 
is merely a contract with the covenantee that he shall not be 
sued. The covenantor, the holder of the obligation, therefore, 
though he would make himself liable in damages, might break 
his contract not to sue and nevertheless sue. So the result is if 
a creditor gives a joint debtor a covenant never to sue him, the 
creditor may nevertheless sue him together with the other joint 
debtors (and the creditor would have to sue all of them at once 
in order to recover), and it would be no defence that he had cove- 
nanted not 16 sue. The suing creditor could say, " Yes, 1 prom- 
ised not to sue and 1 am breaking my promise, but if that results 
in any damage to you, you can sue me lor breaking my covenant.'' 
It might cause some damage to the covenantee, but it might not 
cause any substantial damage. The creditor of joint debtors, 
though he gets, if he succeeds in his action, a joint judgment 
against them all, may levy execution on the property of any of 
the debtors. He does not have to pet it equally from all. He 
can go wholly against one, and the joint debtors will have to settle 
up between themselves as to what each ought to pay. Accord- 
ingly, if the creditor gets a joint judgment against his joint debtors 
after he has given one of them a covenant not to sue him, no dam- 
age substantially will be caused to that covenantee if the creditor 
levies execution wholly against the other debtor. This, then, is 
a summary of the situation as to joint debtors. The holder must 
not release one of them or make accord and satisfaction, but he may, 
without destroying his right of recovery against the rest, cove- 
nant not to sue one. The real effect of that would be better 
expressed by calling it a covenant not to levy execution on any 
judgment against the covenantee, for that is in substance what it 
amounts to. 

§ 334* Discharge of Surety by dealing with Principal. — Now 
let us take the more troublesome case of the principal debtor and 
surety. It is a rule of the law, applicable not simply to nego- 
tiable paper, but to contracts generally, that a surety may be 
discharged by several kinds of dealing with the principal debtor. 
The surety will be discharged, first, by any release of the prin- 
cipal debtor; second, by any change in the nature of the obliga- 
tion made by agreement with the principal debtor; and third, by 
any dealing with the collateral put up by the principal debtor in 
a way not warranted by the original agreement, even though the 
principal debtor after the original agreement may have author- 
ized this dealing with the collateral. The reason why the surety 
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is discharged in all these cases is broadly that he has agreed to go 
security for an obligation on certain terms, and it is not fair to 
him to try to hold him as security when the stiuation has changed. 
Of course it has changed materially if the principal debtor is 
released, and the obligation would be thrown wholly on the 
surety. It is less obvious, perhaps, but still, I think, clear, that 
it is unfair to the surety if any agreement is made with the prin- 
cipal debtor whereby the terms of the obligation are altered. 

§ 335- Giving Time to the Principal.— The commonest kind of 
alteration of the terms of the obligation of the principal debtor is 
by what is called giving him time; that is, extending the time (rf 
his obligation. Suppose a maker of a note is the principal debtor 
and an indorser is surety. The note is due on February i. A 
contract is made with the maker that he shall have until February 
15 to pay that note. That will discharge the indorser, and does 
not rest on any principle of negotiable paper. It would be the 
same if instead of a note I had said a bond with a surety, matur- 
ing at a certain time, and an agreement was made with the prin- 
cipal debtor to extend the bond for a month. But now in order 
that this giving of time or any other change in the obligation shall 
have the effect of which I speak, it is essential that the agree- 
ment to give time or to make any other change shall be binding. 
It must be a binding contract with the principal debtor. If the 
holder of the note of which I have spoken should merely say to 
the maker, "You may have until the 15th of February; until 
then we shall not press you,'' that would not discharge the in- 
dorser, providing that presentment had been made at maturity 
and notice given according to the rules of negotiable paper. In 
the case as I have last put it the creditor has made no binding 
contract to hold the obligation open until February 15. The 
creditor has promised to do so, but there has been no considera- 
tion for that promise. If, however, the parties made a bargain 
by which the maker agreed to pay the interest until February ij 
in return for promise by the holder not to enforce the note until 
that date, then you would have a binding contract and the surety 
would be discharged. It follows, of course, that any covenant 
not to sue the principal debtor discharges the surety. 

§ 336. Dealing with Collateral. — The third way of discharg- 
ing a surety that! spoke of, by dealing with collateral, not infre- 
quently arises in dealings with banks. G)llateral is put up for 
an indorsed note, and the maker wants to make a substitution of 
collateral and is allowed to do so by the bank. Unless there was 
something in the terms of the original bargain to which the surety 
was a party which allowed that substitution of collateral, the 
bank will lose its right against the indorser if it permits the sub- 
stitution of collateral without the indorser's assent. You will 
readily see the reason of this when your attention is called to the 
fact that the surety — the indorser — is as much interested in 
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the sufficiency of the collateral as the bank is. If the collateral 
is insufficient the surety will have to answer for the consequences. 
Accordingly, the surety has a right to be consulted if there is any 
question of substituting different collateral from that which was 
originally put up with the note. 

§ 337* Different Ways in which Sureties are Liable. — Now 
sureties may be liable, either jointly with the principal debtor, or 
jointly and severally, or severally. Moreover, the surety may be 
evidently such by the terms of the instrument. The instrument 
may say so, or the instrument may not. If the surety and prin- 
cipal debtor are joint obligors you have to look out both for the 
difficulties which I spoke of as inherent in the situation of joint 
debtors, and also for the difficulties always inherent in the rela- 
tion of principal and surety. There is a double thing to be looked 
out for. 

§ 338. Express Reservation of Rights. — There is one quali- 
fication, however, in regard to what I have said about the effect 
of a release, either of a joint debtor or of a surety. It is held that 
by express reservation of the creditor's right against a surety, or 
a^inst a joint debtor who is not a surety, the creditor may retain 
his rights. In effect the instrument though called a release with 
reservation of rights is treated by the law as though it were merely 
a covenant not to levy execution on the discharged debtor. Let 
us see how this works out. If a creditor releases a joint debtor 
who, we will suppose, is also the principal debtor, with reserva- 
tk)n of rights against the surety, the creditor must sue both 

Earties if he wants to collect against anybody, but then he will 
tvy execution against the surety. The surety will then sue the 
principal debtor for indemnification, — for a principal debtor is 
always bound to indemnify a surety who has been compelled to 
pay, — and the principal debtor will thus eventually have to pay 
the debt. The principal debtor cannot in turn sue the creditor, 
because the creditor by reserving rights against the surety had 
bargained for the right to collect from him even if the consequence 
of so doing involved k>ss to the principal debtor. The result is 
that a release with reservation of rights siven to a principal debtor 
does not do him any ultimate good. It saves him from having 
his property directly seized by his creditor, but as soon as the 
surety is forced to pay, that surety will then sue the released prin- 
cipal debtor and collect from him. As a practical matter the 
moral is: if you are releasing any party to a negotiable instru- 
ment, or, indeed, to any contract, always insert a reservation of 
rights against all other parties if you don't mean to discharge the 
whole instrument. If one simply follows this rule in every case 
it will be unnecessary to think out in just what cases the release 
might be fatal and in what case it might not be. Always add, 
''Reserving, however, all my rights against other parties to the 
instrument." 
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§ 339* Concealed Suretyship Relation. — Now as I have said, 
the suretyship relation may appear on the face of things or it 
may not. On the face of a note made by A and indorsed by B, 
A appears to be the party who is the principal debtor and B ap- 
pears to be the party who is the surety, but that is not neces- 
sarily the fact. That note may have been made by A for the 
accommodation of B. In that case B is really as between the 
parties the principal debtor, and A, the maker of the note, is the 
surety. 

§ 340- Giving Time to Surety who does not appear to be 
such. — Now what is the effect of giving time on the part of the 
payee, the holder of the note to A? Giving time to a surety does 
not discharge a principal debtor, and if A is in fact the surety, 
B, the principal debtor, cannot complain if time is given to A. 
But suppose the holder of the instrument, being ignorant that 
A was an accommodation maker, and therefore was really a 
surety, gave time or a covenant not to sue to the indorser, is A 
discharged? Can A say to the payee who is holder, " You have 

Siven time to B, the indorser, and as he was really the principal 
ebtor, you have chang^ the form of the obligation; and as I 
am really a surety, though 1 seem to be the principal debtor (as 
I am the maker of the note), I am discharged." Prior to the 
passage of the Negotiable Instruments Law the answer to that 
question depended on this: did the payee or holder know when 
he gave time to B, the indorser, that A was really a surety for 
B and that B was the principal debtor? If at any time before 
making the contract of indulgence the holder knew that B was 
really the principal debtor, then an agreement for time made with 
B would discharge the surety, A, the maker of the note. In 
other words, the holder had to respect the suretyship relation 
between the parties as soon as he had notice of it, even thoug^ 
he did not know of it at the time he became holder but found it 
out afterwards. 

§ 34Z* Effect of Negotiable Instruments Law. — Now it has 
been a disputed question under the Negotiable Instruments Law 
whether that law has changed this rule, and the Supreme Court 
of Massachusetts last year decided the matter for this State, 
reaching a result different from that in some other States, but 
following decisions in many States. The Supreme Court held that 
the Negotiable Instruments Law changed the rule of the common 
law; that the language of section 137, which is the section involved, 
was such as to indicate that the Legislature intended the holder 
should only be bound to regard who was primarily liable on the in- 
strument, and need take no notice of a suretyship relation not appar- 
ent on the face of the instrument. 1 1 still remains law, as it was 
before the Negotiable Instruments Law, that to give time to a 
principal debtor, who is prior on the instrument to the surety, 
will discharge the surety; but it is not true under the Negotiable 
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Instruments Law, that finding out afterwards that the party sub- 
sequent on the instrument is really the principal debtor compels 
the holder to treat him as such. 



QUESTIONS. 

Question No. /. — Suppose a man presents a check in which the 
amount is not filled in, and the teller refuses to cash it. The man 
goes away, fills out the check and returns to the bank and another 
teller cashes it. 

Answer. — 1 suppose the bank would not be chargeable with 
notice in the case vou put. The general rule in regard to a holder 
in due course, as I have said, is, does he really, honestly think of 
something wrong in connection with the instrument; not, whether 
if he were careful would he think of something. In the case you 
put, at the time the bank paid that note it really was doing so in 
entire innocence through its a^ent, the teller; and I should think 
that it was not chargeable with anything that might or might 
not be in the memory of the first teller whose duty can hardly 
be held to include an obligation to warn the second teller about 
this check. 

Question No. 2. — Suppose a man has an account in the First 
National Bank, and also m the National Shawmut Bank, and uses 
checks exactly alike. The bookkeeper in the Shawmut pays a 
check drawn on the First National Bank and it is cancelled. Will 
the First National Bank be obliged to pay that check? 

Answer. — 1 suppose the First National Bank would be justi- 
fied in saying, "We don't feel sure about that being still the 
genuine order of our customer. We have a right to be sure about 
that and we shall not pay it." Of course, even though the check 
was not cancelled by the Shawmut Bank, the First National Bank 
would incur no liability to the Shawmut Bank in refusing to pay. 
The whole question then, or in the case you put, would be. Does 
the First National Bank incur liability to its own customer, the 
drawer of the check, by refusing to honor it? Now I should sup- 
pose a bank might perfectly legitimately say to its customer. 

You have got to get your checks to us uncancelled in order to 
have us honor them.'' Therefore I think the First National Bank 
would not be under any legal liability even to the drawer if it 
refused to pay that check, and it certainly would be under no 
liability to the Shawmut Bank. On the other hand, I should 
suppose the First National Bank would pay that check if satisfied 
that the cancellation was due to a mistake. 1 have been answer- 
ing your question as to whether it would be legally bound to. 

(^stion No. 3. — Suppose a petition in involuntary bank- 
ruptcy, and the bank paid a check after the petition in bank- 
ruptcy without knowledge of the insolvency. Is the bank liable 
for the money so paid? 
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Answer. — Certainly after the adjudication I should suppose 
the bank would be liable for paying out that money. Bank- 
ruptcy is something the world must take notice of. But the 
situation in bankruptcy between the filing of the petitipn and the 
adjudication is something that even ^et has not been fully de- 
cided. There are opposing decisions m the lower court, and the 
Supreme Court of the United States has not given a clear decision 
on the subject, but I should rather expect that dealings in good 
faith with the bankrupt between the petition and the adjudica- 
tion would be protected. 

Qfusiion No. a. — Farmers are exempted from involuntary 
bankruptcy. Must they be farmers when the debts were con- 
tracted in order to be entitled to the exemption? 

Answer. — There has been some litigation on that too. Of 
course, it will hardly do to permit this sort of thing: A becomes 
involved and fears that he is going to be put into bankruptcy. 
He says, " 1 will become a farmer," and he starts in farming. That 
is too easy a way of exemption, and it has been laid down by the 
courts, and I suppose it will be followed, that it is essential that 
the farmer shall have been such at the time the debts were created 
on account of which his creditors seek to put him into bankruptcy. 

Question No. 5. — A note broker would be liable for the loss 
of a note would he not? 

Answer. — He would be liable certainly for the careless loss of 
a note. 1 suppose he is no more liable than any agent for an 
accident that happens in spite of due care. But due care in 
regard to notes in negotiable form would be a very high degree 
of care. 

Question No. 6. — Suppose a bank should buy some bonds from 
a broker who has been petitioned into bankruptcy. 

Answer. — If the purchase was after adjudication I don't think 
the purchaser would be protected. 
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Lecture Scveiiteeii. 

Defences to Negotiable Iftstntmeiits, 
Overdue Paper, 

§ 342* Set-off as a Personal Defence. — Another personal 
defence may arise from a right of set-off. Suppose the maker of a 
note has on another account a claim against the payee which the 
maker of the note could set off against the claim of the payee if 
the payee should sue on the note. Now suppose the payee in- 
dorses the note. Can the maker use this right of set-off against the 
indorsee who has purchased the note, or must the maker pay the 
note in full to the nolder and then try to collect his own claim from 
the original payee? It is held in this State, and generally in this 
country, to depend upon whether the indorsee was a holder in 
due course. If he is, he takes free of the right of set-off. If, how- 
ever, he did not give value, or if he knew of the claim in set-off, 
or purchased after maturity, in this State and generally in this 
country the maker of the note may assert his right of set-off against 
the indorsee. In England he cannot do that. It is said there, and 
I think as a matter of principle truly said, that the right of 
set-off is not really an equity relating to the note. It is a separate 
claim and one only agamst the original payee, which should not 
travel with the note and should not under any circumstances be 
good against anybody but the payee of the note. 

§ 343- Parol Evidence Rule. — This concludes the list of 
personal defences with the exception of one thing, which partakes 
somewhat of the nature of a personal defence, although it is a 
more extensive matter than a mere personal defence. This is 
what is called the Parol Evidence Rule. The Parol Evidence 
Rule in substance is this: when any party enters into a written 
contract the terms of the contract must be determined wholly 
from the writing. This rule does not apply simply to bills and 
notes, it applies to any written contract, and it forbids parties 
to written contracts attempting to prove that the writing is not 
really what they agreed, or that they agreed to something more or 
something less than the writing. Nothing is commoner than for 
parties to attempt that sort of wriggling out of a written contract. 
The party to the writing who finds his feet pinched by some 
of its provisions frequently in good faith thinks it was not what 
the parties originally meant. The Parol Evidence Rule requires 
the court to enforce the writing, and not what the parties testify 
they meant or would have written if they had thougnt about it, or 
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anything of that sort. Not infrequently the Parol Evidence 
Rule works a certain injustice, because it may be true that the 
writing did not contain all that the parties agreed, or contains 
something a little diflferent from what they bargained for. But 
the defence of the rule is that it makes more certam the real agree- 
ment between the parties in so many more cases than those where 
it works injustice, that on the whole it works well. 

§ 344* Illustrations of Inadmissible Parol Evidence. — Now 
how does the Parol Evidence Rule hit negotiable instruments? 
Not infrequently a partv to an instrument will attempt to set up 
some agreement which he asserts he made in regard to the note. 
A common agreement of this sort is an agreement that the note 
need not be paid at maturity but may be extended. That sort 
of agreement if made contemporaneously with the note cannot 
be proved. The note by its terms says it is payable on such a 
day. It would contradict the terms of that writing to set up 
and prove an agreement that it was not to be paid then, but that 
it was to be paid at some later day. So if a note is positive in terms 
it would not be permissible to show that it was agreed between 
the parties that the note should be paid only upon a certain con- 
tingency. That sort of agreement is frequently made, but it is 
invalid unless made part of the writing. 

§ 345* Subsequent Oral Agreements are Valid. — I must call 
your attention, however, to this fact, that the Parol Evidence Rule 
relates only to agreements made at or before the time when the 
writing was executed. One may make a subsequent oral agree* 
ment which, if it has sufficient consideration, will not infringe 
u]>on the Parol Evidence Rule and will be binding. The reason of 
this distinction between subsequent agreements and agreements 
made at or before the time of the writing is this: the theory of 
the Parol Evidence Rule is that when parties reduce their agree- 
ment to writing, prima facie they include everything in that writ- 
ing relating to that matter. But the next day or the next week 
they may change their minds, and they have a right to make a 
new agreement. There is nothing in the fact that they made a 
writing yesterday which would lead any one to suppose that that 
writing was ^oing to be good permanently; but it is fair to suppose 
that at the time they made it, it expressed their whole intention in 
regard to the matter. Consequently, these contemporaneous 
agreements which 1 have suggested, relating to the same subject- 
matter as the note and inconsistent with its terms, cannot be 
shown, but let me put some cases of matters which may seem to 
come pretty close to the Parol Evidence Rule and which, never- 
theless, may be shown. 

§ 34^* Illustrations of what majr be proved. — It may be 
shown that indorsers are not liable in the order in which their 
names appear on the paper. It is not regarded as a contradiction 
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of the instrument to show that the first indorser really wrote his 
name low down on the back of the paper and the secx>nd indorser 
wrote his higher up. Neither is it an infringement of the Parol 
Evidence Rule to show that one of the signers signed for the 
accommodation of another; that does not affect the liability of 
the accommodating party to the holder of the note. If he is a 
maker he is liable as a maker, even though he makes the instrument 
for accommodation. The ifact that the instrument was never 
delivered as a negotiable instrument may be shown. It may be 
shown that the date which the instrument bears on its face, though 
such a date is prima facie proof of the date when the instrument 
was delivered, was not really the date of delivery. It may be 
shown that the instrument when delivered was either antedated 
or postdated. If the language is ambiguous also the law allows 
evidence of the surrounding circumstances and other matters 
tending to show what the ambiguous words really meant. In 
any kind of contract the Parol Evidence Rule does not prevent 
a party from showing that the instrument took its present form 
b^use of fraud or duress, and certain cases of gross mistake 
also may be shown, and the enforcement of the contract relieved 
a^inst. 1 1 has sometimes been thought inconsistent with the prin- 
ciple of the Parol Evidence Rule that an acceptance of a bill of 
exchange should not be required to be written on the face of the 
instrument. 1 1 is the custom of merchants, of course, when a bill 
is accepted to write it on the bill, but an acceptance may legally 
not only be written in that way but may also be written on a 
paper other than the bill itself. That is so provided in section 
151. But such an acceptance only binds the acceptor in favor of 
a person to whom it is shown and who on the faith thereof receives 
the bill for value. Furthermore, even before a bill is drawn an 
unconditional promise in writing to accept the bill is deemed an 
acceptance in favor of any one who on the faith of the writing re- 
ceives the bill for value. 

S 347 • Relation of Parol Evidence Rule to Personal Defences. 
— Now how does the Parol Evidence Rule have anything to do 
with personal defences and holders in due course? Only in this 
way: that a purchaser who is a holder in due course unquestionably 
will have a right to rely on the terms of the instrument as they 
appear in the writing. Whether a collateral agreement does or 
does not infringe upon the Parol Evidence Rule, it is important to 
determine whether it may be shown as between the original parties 
to the instrument; but in either case it cannot be shown as against 
a holder in due course if the terms of the instrument do not in- 
dicate the defence. 

§ 348* Payment in Due Course. — I have been talking in con- 
nection with personal defences of holders in due course, that is, 
purchasers for value in good faith before maturity and without 
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notice; but a bank is as much interested in payment of instruments 
in due course as it is in regard to purchases of them in due course. 
In general, the rules as to what is payment in due course are the 
same as the rules in regard to what is purchase in due course. In 
other words, one who pays under the same circumstances in re* 
gard to notice and value and good faith as a purchaser who pur- 
chases in good faith for value and without notice, will be pro- 
tected in the same way. But in one respect a person who pays in 
due course stands in a better position than one who purchases in 
due course; or, rather, payment in due course is a little wider in 
one respect than purchase in due course. One is not a purchaser 
in due course who buys after maturity, but one who pays after 
maturity an instrument on which he is liable is as much protected 
as if he paid at the instant of maturity, and the reason for the dis- 
tinction is plain. Nobody needs to buy paper after maturity 
unless he likes, but the maker of a note, from whom payment is 
demanded a year after maturity, is just as much bound to pay 
that note as if payment had been demanded promptl}^. It is there- 
fore paying in due course to pay when payment is demanded, 
even if that be long after maturity. A bank will accordindy pay 
a check even though it is not presented within a reasonable time. 
Whether there is any limit to this principle may perhaps be a 
question. 1 supi>ose a bank would not without inquiry pay a 
check that was issued several years previously; certainly not 
unless it felt pretty well satisfied that everything was all right. 
But so far as the decisions go, no limit seems to have been set to 
the right of the parties liable on an instrument to pay after ma- 
turity, and a long time after. The position of a bank or a drawee 
who has not accepted the instrument is of course a little different 
from the position of one who has actually made himself liable on 
the instrument, — as the maker of a note or the acceptor of a 
bill, or a certifying bank which has certified a check. As to such 
a person there seems to be no period short of the Statute of Limi- 
tations in which payment may not be demanded rightfully, and 
therefore no time beyond which the party liable may not properly 
pay. 

§ 349* Knowledge of Dishonor for Non-acceptance. — There 
is one other circumstance besides the fact that paper is overdue 
which will prevent a purchaser for value without notice from 
being a holder in due course; that is, knowledge that a bill of ex- 
change has been dishonored by a refusal to accept. On the con- 
tinent of Europe a bill of exchange is always presented for accept- 
ance as well as for payment by a notary, and if acceptance or 
payment is refused the notary marks in ink on the face of the bill 
that circumstance. Accordingly, anybody can tell, on the con- 
tinent of Europe, from the face of a bill of exchange, whether it 
has been dishonored before maturity. But in this country and in 
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England the bill may have been dishonored by refusal to accept, 
and a right of action may have accrued against the drawer, and 
yet, maturity not having come, a purchaser may have bought 
the instrument in good faith. Such a purchaser will be a holder 
in due course, although if he had notice of the dishonor for non- 
acceptance he would not be a holder in due course, even if he 
bought before maturity of the bill. 

§ 350- Date of Maturity Important for Three Questions. — 
The next question for us to determine is when an mstrument is 
overdue. That is necessary for several purposes, and unfortu- 
nately under our law an instrument may not be overdue for all 
these purposes at the same moment. There is a good deal of con- 
troversy about overdue paper because these several questions 
which may arise with reference to overdue paper are not kept 
apart. The first and primary question in regard to when paper 
is overdue is. When can you sue the party pnmarily liable? The 
second question is, When can you give notice of dishonor to parties 
secondarily liable that the instrument has been dishonored at 
maturity? The third question is, When is the instrument subject 
to personal defences if purchased thereafter? 

8 35'- In Europe Overdue for All Purposes at the Same 
Time. — Under the practice on the continent of Europe, of which I 
spoke, of marking on the face of a bill its dishonor on presentment 
or its payment on presentment, the difficulties that beset our law in 
regard to this matter do not occur. The answers to each of these 
three questions on the continent of Europe will always be the 
same. Whenever there is a right of action against the maker 
then will always be the time to give notice, and thereafter the 
instrument will always pass subject to equities. But now let us 
see how it works in this country. 

§ 35^* "When Right of Action arises in the United States. — 
It IS the rule in simple contracts that when a man contracts to do 
something on a given day he has until the last minute of that day 
to satisfy his obligation. That is true both of contracts to pay 
money and of contracts to do other things. If by a simple con- 
tract I agree to pay f 1,000 on the 2d of January, 1 cannot be 
sued on that obligation until after the last minute of the 2d of 
January has expired, for until that last minute it is possible I 
may fulfill my contract. The result is that a right of action will 
not accrue on that contract until the 3d of January. That prin- 
ciple, unfortunately, has rather generally been applied to nego- 
tiable instruments. If a note is by its terms payable on the 2d 
of January the general rule is that no action can be begun against 
the parties until the 3d of January. The instrument is not over- 
due so far as the maker is concerned until then. That is prob- 
ably contrary to the theory and customs of bankers and mer- 
chants. The theory of bankers and merchants I take to be that 
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the maker of the instrument agrees' that he wUl pay it on pre- 
sentment on the 3d of January, that the maker is not entitled 
to the last minute of the day, that he must be ready at the 
beginning of the business day, and that whenever his creditor 

Presents that instrument to him on that day he must pay it. 
low the law in Massachusetts and Maine, unlike the law of most 
of the United States, has to some extent recognized this custom. 
It has recognized it to this extent: if there is an actual present- 
ment on the 2d of January and dishonor, a right of action against 
the maker arises immediately in favor of the holder; he does not 
have to wait until the last minute of the day, and therefore does 
not have to wait until the 3d of January to sue. But it is law in 
Massachusetts and Maine, as it is elsewhere, that if presentment 
is not made on the 2d of January (and under the Negotiable 
Instruments Law there is in general no reason to make present- 
ment except to charge the indorsers, and therefore a note without 
indorsers need not be presented) the maker is not liable to suit 
until the 3d of January. So much for an instrument bein^ over- 
due for the purpose of a right of action against the party pnmarily 
liable. 

§ 353* When Instrument is Overdue for Other Purposes. — 
Secondly when is an instrument overdue for the purpose of charging 
indorsers? For that purpose it is everywhere overdue as soon as 
it is presented on the day of maturity, and thirdly when it is 
overdue for the purpose of letting in equities. Everywhere but 
in Massachusetts, 1 think so far as it has been decided, the in- 
strument is overdue for the purpose of letting in equities only on 
the day after that on which it falls due, that is, on the 3d of Janu- 
ary. A purchaser on the 2d of January, unless he had notice 
that the instrument had been presented and dishonored, would 
be a holder in due course. One in Massachusetts who purchases 
on the 2d of January is not a holder in due course, unless secticxi 
69 of the Massachusetts statute has changed the previously exist- 
ing law. 

§ 354« Calculation of Time. — Thus far I have been assum- 
ing the day of maturity as fixed. But we must now ask how it is 
determined, and we may consider separately instruments payable 
on time and instruments payable on demand. The calculation 
of time is provided for in section 103 of the statute. In calculat- 
ing the period the statute provides that the first day shall be ex- 
cluded and the day of payment included. For instance, on a 
note dated the 2d of January, payable in thirty days, you do not 
count the 2d of January in figuring the time, but you do count 
thirty days beginning with January 3, and the thirtieth day will 
be the dav of payment. There are no days of grace now except 
on sight drafts. Sundays and holidays are included in the count 
as intermediate days, that is, it does not make any difference 
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how many Sundays and holidays there may be within the thirty 
days, but if the thirtieth day falls upon a holiday then the instru- 
ment is payable the next succeeding business day. The Nego- 
tiable Instruments Law in regard to this situation was rather 
confused and has been amended by a statute passed in 1910, 
chapter 417, which now makes an instrument falling due on 
Saturday in legal effect like one falling due on a holiday. When 
the day of maturity falls on a holiday the note is payable on the 
next succeeding business day which is not a Saturday. 

§ 355* Where an Installment or Interest is unpaid. — One 
may suppose some rather special cases in regard to overdue paper; 
for instance, suppose an instrument payable m installments and one 
installment overdue and paid. Is that instrument, as a whole, 
dishonored? The answer to that is, yes. On the other hand, if 
merely interest is due and unpaid the note is not dishonored. A 
case arose in Wisconsin where the instrument provided that if 
the interest was unpaid the note should thereupon become due. 
The interest was unpaid and the note was purchased before the 
day it was due by its original terms, but the Wisconsin court held 
that the purchaser was not a holder in due course. He had bought 
after maturity, since the nonpayment of interest made the whole 
note due. 

§ 356* Rights of Indorsee of Overdue Paper. — The indorsee 
of overdue paper is not a holder in due course, and takes subject 
to defences, but he has rights against his indorser, and section 2a 
of the statute provides that one who indorses overdue paper shall 
be regarded as making it payable on demand so far as concerns him- 
self. 1 n effect, therefore, the indorsee has, so far as this last indorser 
is concerned, a right to treat the instrument as a new demand note, 
which may be presented within a reasonable time after the indorse- 
ment, even though it had been previously presented and dishonored, 
and may charge this indorser if the note is not paid at subsequent 
presentment. 

§ 357* When Right of Action accrues on Demand Paper. — A 
more troublesome question than that concerning the day of ma- 
turity of time paper is the day of maturity of demand paper, and 
here again we must make the distinction clear between these 
several questions of when a right of action arises, when the in- 
strument is subject to equities, and when notice may be given to 
indorsers. On demand paper a right of action arises immediately 
as soon as it is deliverea. By the terms of the paper it might be 
supposed that demand was a prerequisite to any right of action, 
and on theory it ought to be, but as a matter of law in this country 
and Englana it is not. 

§ 35^* Maturity of Demand Paper to charge Indorsers. — 
The holder may make a demand on ttie maker within a reasonable 
time for the purpose of charging indorsers, the instrument ma- 
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turing at any time within that limit that the holder wishes to 
present it. He may demand payment at once of the party pri- 
marily liable, and on his refusal to pay and notice to the indorsee 
he will acquire a right of action against the latter. 

§ 359* When Demand Paper matures so as to pass Subject 
to Defences. — So far as equities are concerned, the paper may 
not be overdue for a long time. If, indeed, a purchaser of demand 
paper knows that demand has been made prior to his purchase 
and the demand refused, the purchaser will not be a holder in 
due course, even though he bought within such a reasonable time 
that he would be a holder in due course if he had no knowledge 
that there had been a prior demand. If he has no knowledge of 
a prior demand, what is the latest time within which he may pur- 
chase and still not be subject to equities or personal defencesr I 
use equities and personal defences as synonymous. That de- 
pends upon the form of the instrument. 

§ 360. What is a Reasonable Time for a Check or Note. — 
A check must be presented within a reasonable time after its 
issuance. What is a reasonable time depends on the time neces- 
sary to collect, and undoubtedly the customary mode of collec- 
tion would be regarded as reasonable, even though that was not 
the Quickest. The customary mode is, I understand, not always 
the shortest method. In regard to notes, the rule is the same as 
in regard to checks, — a reasonable time from the issue of the 
note, only what is a reasonable time for a check is not necessarily 
a reasonable time for a note. Prior to the passage of the Nego- 
tiable Instruments Act there was a statute m this State making 
sixty days a reasonable time for a note. That statute has been 
repealed by the Negotiable Instruments Law, but the Supreme 
Court follows the analogy of that old statute, that sixty days in 
the case of notes is a reasonable time. 

§ 361* What is a Reasonable Time for a Bill of Exchange* 
— Section 88 of the statute provides that in case of a bill of ex- 
change payable on demand, presentment for payment will be 
sufficient if made within a resonable time after the last negotia- 
tion thereof. That provision is clearly a blunder. The rule 
before the Negotiable Instruments Law was that a demand bill 
of exchange might be negotiated as many times as the holder 
chose before presentment, provided that an unreasonable time 
never elapsed between one negotiation and the next; that is, it 
could be kept in motion, and so long as it was kept in motion it 
would not matter what was the total addition of the short periods 
between the several indorsements. But this section of the Nego- 
tiable Instruments Law says that it is all right if presentment is 
made within a reasonable time after the last negotiation. Ap- 

Earently, therefore, 1 may have a demand bill of exchange and 
old it for five years and then negotiate it, and everything will be 
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all right if the bill is presented within a reasonable time after the 
last negotiation. This section is one of those which it is proposed 
to amend in this respect so as to restore the law to what it was 
before the passage of the Act. 

QUESTIONS. 

Question No. / . — A bill of lading to the seller's order is in- 
dorsed properly, but is stolen from the seller's possession before 
the seller had a chance to go to the bank with it as he intended to 
do, presumably to dispose of it with a bill of exchange on the 
buyer. What is the position of the original owner, the seller 
from whom the bill of lading was stolen, and what is the position 
of an innocent third party who purchases for value? 

Answer. — Under the bill of lading statute passed two or three 
years ago in this State a bill of lading was made in this respect 
like a negotiable instrument; that is, a bona fide purchaser, even 
from a thief, gets title if the indorsement is proper. 1 may men- 
tion that the warehouse Receipts Act does not go so far in regard 
to warehouse receipts. An innocent purchaser of a warehouse 
receipt from any one to whom the owner voluntarily entrusts it 
gets a good title even if the person entrusted violates his instruc- 
tions; but a purchaser of a warehouse receipt from a thief does 
not get a good title. The Supreme Court of Massachusetts has 
just decided that the Bill of Lading Act applies, so far as questions 
of transfer of bills of lading are concerned, not simply to bills 
originating in this State, but also to foreign bills. Presumably 
the same principle would applv to an interstate bill; that is, all 
bills, so far as their transfer m this State is concerned, are governed 
by the Bills of Lading Act, and, further, it is held that where 
a banker delivered on a trust receipt a bill of lading indorsed in 
blank to the owner of the goods for the purpose of enabling him 
to get the goods through the Custom House, and he wrongfully 
sold it to a purchaser in good faith, the purchaser was entitled to 
the goods. In other words, banks who wish to retain a hold on a 
a bill of lading after letting it go out of their hands, must stamp 
on the bill of lading itself the terms of the trust receipt, or they 
are liable to be defrauded. 

Question No. 2. — Why is Saturday regarded the same as a 
Sunday or a holiday? 

Answer. — I suppose the reason was that Saturday is only half 
a day for business purposes, and it would cause a great deal of 
crowding to treat Saturday as an ordinary dav. The real reason 
for the statute of 1910 was that the Negotiable Instruments Law 
as it stood before was very ambiguous, and it seemed necessary 
in case of an instrument maturing on Saturday, which had in- 
dorsements, to present it both on Saturday and also, in order to 
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charge the indorsers, on Monday. That seemed a very anomalous 
situation. The act might have been amended by taking away 
the Saturday privilege altogether, or by giving a larger Saturday 
privilege; in fact, the latter alternative was adopted. 

Question No, 3. — Do 1 understand that a bank may pay a 
note within six years of maturity and be protected? 

Answer, — A bank may certainly pay anything on which it is 
liable within that period, but the question is, may a bank pay a 
customer's check, or a note made payable at the bank, so long 
afterwards? The note made payable at the bank is really a draft 
on the bank under the Negotiable Instruments Law. I don't 
know of any law which sets any limit to the right of the bank. I 
confess 1 should be afraid to pay a stale note of this sort unless I 
had made sure it was all right, but it has been decided definitely 
that a bank is protected in paying such instruments lon^ after 
the period within which a purchaser would be a holder m due 
course, and, so far as 1 know, no limit short of the Statute of Limi- 
tations has been fixed within which the bank must refuse to act 
or must act at its peril. 

Question No. 4. — Suppose a note, payable at a bank on Janu- 
ary 2, comes in on January 3 and there are funds in the bank to 
meet it. 

Answer. — 1 1 would seem that from the provision of the Nego- 
tiable Instruments Law the bank would be protected in pavmg 
that note. Where the instrument is made payable at a bank, it 
is equivalent to an order to the bank to pay the same for the 
account of the principal debtor thereon (section 104). Section 
105 enacts in broad terms that payment is made in due course 
when it is made at or after maturity to the holder, without notice 
that the title is defective. 

Question No. 5. — Does that bill of lading rule apply only to 
Massachusetts? 

Answer. — The law has been passed in i o States, which include 
New York, and it will probably be passed in others. 

Question No. 6. — A note reads, " We jointly and severally 
promise to pay," signed by John Smith and indorsed by his wife. 
He telephones that he has not got the money, but his wife will 
pay to-morrow. Is it necessary to protest that note? 

Answer. — 1 should present it. 1 should not feel safe in assum- 
ing that she was really a maker, because it reads on the face, "We 
jointly and severally promise to pay." The holder does not want 
to take any chances. 

Question No. 7. — Suppose the case of a mortgage note on 
which the interest was due on Saturday, and the mortgagor de- 
cided to pay part of the principal, but for some reason or other 
the money did not reach the bank until Monday. Would the 
mortgagor be liable for interest for the extra day from Saturday 
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to Monday? In the drawing of the mortgage it was provided 
that partial payments could be made at interest dates. 

Answer. — The answer depends simply on whether the bank 
was paid on Saturday. It is entitled to interest until it is paid. 
The only reason a question could arise on the facts which you 
state is because a person is held to have received money as 
soon as it has been sent to him, if it is sent as he directs; but 
you have stated no facts to indicate that the bank authorized 
money to be sent to it in the particular way in which the payment 
was sent. 
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Lecture Eighteen, 

Damages Becoverable — Presentmeiit, 

§ 36^- Holder has a Right against Every Party. — I now 
come to the question of the amount which the holder of a bill or 
note may recover upon it if it is not paid at maturity. In the 
first place, the holder has a right against every party to the instru- 
ment for the full amount of it if the parties secondarily liable are 
once duly charged; that is, on a note for 1 1,000, the holder, hav- 
ing charged the indorsers, may sue the maker and every one of 
the indorsers for 1 1,000 each, and get a judgment against every 
one of them for that amount. He will then try to collect as best 
he can. Of course, the holder cannot actually collect on his 
judgments more than the amount due him and keep it. If he 
should collect anything in excess of that which is due he will 
hold the excess in trust for the last party on the instrument. 

§ 3^3. It is immaterial what the Holder paid for a Note. — 
It makes no difference what the holder paid for the note. If he 
is the owner of it and a holder in due course he may recover the 
full face of 1 1, 000, even though he bought it for I500, and though 
originally it was obtained by fraud on the part of the payee. 

8 3^4* Rijghts of One who holds a Note for Collateral. — 
Contrast with that case, however, a case where the holder at ma- 
turity holds the note merely for security. In that case if the par- 
ties liable on the note — the maker and indorsers, or any of them 
— have a defence good against the person who deposited the note 
as collateral, the holder for collateral can only collect the amount 
for which he holds the note pledged ; that is, if a note for 1 1 ,000 
was deposited to secure a claim of I500, the holder could collect 
only that sum, because that satisfies his claim, if as 1 am supposing, 
the man who deposited it as collateral was not a holder in due 
course and could not himself have collected anything from the par- 
ties liable on the instrument. If the man who deposited the note 
as collateral, however, was a holder in due course, then the 
lender who holds the note as collateral will collect it in full and 
will pay over to the man who deposited the note the excess over 
and above the indebtedness. 

§ 365. Kinds of Interest. — Not only are there questions aris- 
ing in regard to the principal sum which is due upon a note, but 
there are questions in regard to interest. Interest is of two sorts: 
the first is interest agreed upon by the parties, sometimes called 
conventional interest, which means interest contracted for; the 

• 197 



DAMAOE8 RBCOVERABLB— PRESENTMENT. 

second kind of interest is given by the law as damages irrespective 
of any agreement on the part of the parties. Another kind of 
damages which is somewhat like interest in its nature, though not 
exactly the same, consists of percentages allowed in lieu of what 
is called re-exchange, and I will say a few words in regard to each 
one of these. 

§ 3^^' Conventional Interest. — In the first place, conven- 
tional interest must be reserved in the note. Unless the instru- 
ment says something to the contrary the interest will run from 
the date of the instrument; that is so provided in section 34 
of the statute. If the instrument is not dated, then interest 
will run from delivery, always assuming that the note provides 
for interest. A postdated or antedated note will get so much 
the less or more interest. If the note does not state how long the 
interest is to run, as generally it does not, it will run until the 
note is paid. That seems obvious where the interest is as high 
or higher than the legal rate, but it is also true if the interest is 
lower than the legal rate. For instance, a note payable in one 
year with interest at 5 per cent, reserved is not paid at maturity. 
Had there been no interest mentioned in the note the interest 
from maturity would run at 6 per cent, and it sometimes seems 
hard to the holder of such a note that he should be worse off in 
having an interest-bearing note, so far as the period after maturity 
is concerned, than a man would be who had a non-interest bearing 
note; but that is the rule. The contract rate governs not only 
before maturity but after. When the note is reduced to judgment, 
however, the judgment will bear interest at 6 per cent. 

§ 3^7* Construction of Ambiguous Agreements for Interest. 
— A note not infrequently reads simply, "with interest." That 
is understood to mean with interest at 6 per cent. But sometimes 
this case is presented: there is a blank form used and the blank 

says, "With interest at ," and does not mention any per 

cent., but leaves a blank, or reads "With interest." In the 

first place, that is an incomplete instrument, and any one who 
takes it with those blanks in it will be obliged to find out at his 
peril what is the real authority to fill out the blanks. If the parties 
really bargained for 5 or 3 per cent, interest, that is all the inter- 
est that can be recovered, and if they bargained that there should 
be no interest 1 presume that also would Be provable and that no 
interest could be recovered. If the blanks were filled out before 
maturity and a holder in due course took the instrument, he would 
be entitled to recover on the instrument according to the way 
the blanks were actually filled out. We may suppose, however, 
that the parties when they made the note made no agreement 
as to interest, — said nothing about it; there would then be 
no evidence of the rights of the parties except what the note 
itself furnished. 1 suppose in that case interest at the rate of 
6 per cent, would be allowed, though it has been argued that an 
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instrument reading, "With interest at per cent.," or "With 

interest/' until the blank is filled out, in effect says with 

interest at no per cent., or with no interest. It has been decided 
in one case, however, that 6 per cent, is the fair meaning. 

§ 368. Interest as Damages. — Now about interest recover- 
able as damages. It follows from what I have already said that 
such interest is recoverable only in case there is no agreement 
for interest in the note at all. In such a case interest runs from 
the maturity of time paper, and on demand paper runs from 
delivery. 

§ 3^* Calculation of Interest. — A question has been raised 
as to the calculation of interest. Interest is ordinarily calculated 
by business and financial people on the assumption that there are 
three hundred and sixty days in the year. The result of that 
method of calculation is frequently that a little more interest is 
charged than is actually earned; that is, %6o of 6 per cent, is 
charged for each day instead of %66. This trivial inaccuracy in 
the calculation of interest ordinarily makes no difference, but it 
becomes of importance in certain States where usury laws forbid 
charging more than a given rate of interest, say 6 per cent. If 
even a minute fraction over 6 per cent, is charged it would be 
usurious. In a State where such a law prevails it would be usuri- 
ous to charge interest calculated on the basis of three hundred and 
sixty days to the year, and I suppose as a matter of strict law, 
even where, as in Massachusetts, there is no usury law, if any 
one liable to pay interest insisted on having his interest calculated 
exactly on the basis of three hundred and sixty-five days in the 
year, so that he would pay only %66 of the annual rate for each 
day instead of %60, as commonly calculated, he would be entitled 
to make that demand. 

§ 370. Re-exchange. — I referred to one other kind of damages 
given in lieu of re-exchange. That involves an explanation of what 
is meant by re-exchange. If a note is payable in Boston and 
there are half a dozen indorsers on it and the note is dishon- 
ored, the holder not only has a claim, after charging the indorsers, 
against every one of them for the amount of the bill, but also he 
has a right to the amount of the bill in Boston, the place where 
the instrument was payable. Now suppose the indorsers live in 
New York, Philadelphia and Chicago. The way that was sup- 
posed to be adjusteci before this method was changed by statute 
was this : the holder in Boston had a right to draw a draft on the 
indorsers in New York, Chicago and Philadelphia for such an 
amount as would equal the face of the note if the draft were dis- 
counted in Boston; that is, the amount of the draft would be 
the face of the note plus exchange on the places where the in- 
dorsers live. In lieu of that right to re-exchange, the Massa- 
chusetts statute, sections 9, 11 and 12, provides that a certain 
per cent, on a negotiable instrument may be added in charg- 
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ing a party secondarily liable if he lives at a distance from 
the place where the instrument is payable. In case the instru- 
ment is payable in the State of Massachusetts and not less 
than 75 miles from the place of payment, i per cent, is to be 
added. If the place of payment is in Maine, New Hampshire 
and adjoining States, Massachusetts indorsers will have to pay 
2 per cent, additional to the face, and similarly a drawer of a 
bill of exchange. If instruments are payable in more remote 
States an addition of 3, 4 or $ per cent, is allowed to be charged 
against the Massachusetts indorser, and in the case of instru- 
ments payable in foreign countries 5 per cent, is to be added in 
lieu of re-exchange. 

§ 371* Protest Fees. — Protest fees also may be added as part 
of the damages due on an instrument, and become part of the 
obligation of all parties to it. 

§ 37^- Tender. — Damages may be stopped or limited at any 
time by tender. Tender stops interest and stops a right to any 
additional damages subsequent to the time of tender. It is some- 
times supposed that tender discharges a debt, but, of course, that 
is not so. What is tender? Strictly, tender is an offer of an 
amount of legal tender money equal to the indebtedness of the 
person tendering. Nothing but legal tender is sufficient, but 
unless the creditor requests legal tender, or rather unless he objects 
to the form in which tender is made, an offer of any ordinary 
medium of payment, such as a certified check, would be sufficient. 
The creditor has a right to say, " 1 want legal tender offered to 
me," but if he does not say that the certified check will do as 
well. Tender ordinarily implies an offer to the creditor in per- 
son, but not necessarily. Suppose an instrument is payable at a 
particular place. If the debtor goes to that place ready and 
willing and able to offer payment, but the creditor is not there, 
that is a good tender. Accordingly, if a note is payable at a 
bank, and the maker of the note has on deposit at that bank on 
the day of maturity an amount sufficient to meet the obligation, 
that serves as an automatic tender. If the creditor comes to the 
bank he can get it; if the creditor does not come, the mere fact 
that the money is at the place waiting for him will stop interest. 
The tender will not only stop interest and further damages, but 
it will also operate as a discharge of subsequent parties on the 
instrument. It will not discharge the debt as far as the person 
tendering is concerned, nor as far as any prior party is concerned, 
but as to subsequent parties it does in effect amount to a dis- 
charge. The reason is that since the holder, when the tender was 
made, might have had his money if he had wanted it, it is unfair, 
when the only reason he does not get paid is his own refusal or 
neglect, that he should thereafter cnarge a subsequent party. 

§ 373- Presentment is not Necessary to charge Party Pri- 
marily Liable. — Coming now to the question of diligence neces- 
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sary to charge parties to negotiable paper. The first element of 
diligence is presentment. Presentment, before the passage of the 
Negotiable Instruments Law, in some jurisdictions at least, was 
necessary to charge the party primarily liable if the instrument 
was payable at a particular place; but that is not so now. Under 
the Negotiable Instruments Law presentment is not necessary to 
charge the party primarily liable unless it is in express terms re- 
quire by the instrument. It would be possible to write an instru- 
ment with such a condition, but that is not done in the ordinary 
forms of notes. 

§ 374* Presentment is Necessary to charge Parties Second- 
arily Liable. — In order to charge parties secondarily liable, on 
the other hand, presentment is always necessary unless the con- 
trary is provided. It is perfectly possible here, also, to provide 
the contrary to the general rule. An indorser may agree to be 
liable without presentment to the maker. 

§ 375- Necessity of Presentment for Acceptance. — Present- 
ment is of two sorts : presentment for acceptance and presentment 
for payment. Presentment for acceptance is not generally neces- 
sary, out it is in some specific cases provided for in section i6o. 
It must be made where the bill is payable after sight, and in any 
other case where, by the terms of the instrument, the date of 
maturity cannot be fixed without first making presentment to 
the drawee. Presentment for acceptance is also necessary if the 
bill expressly stipulates for it, and finally (the only case where 
you might not know without being told that the rule was so) it 
is necessary where the bill is payable elsewhere than at the resi- 
dence or place of business of the drawee. If a bill does not require 
presentment for acceptance the holder may do just as he chooses 
about it. If he does present the bill for acceptance and it is dis- 
honored, he must give notice of dishonor in the same way as if it 
had been presented for payment and dishonored, in order to hold 
the indorsers. He cannot charge the indorsers, if he has so pre- 
sented it for acceptance and it has been dishonored, by holding it 
until maturity and presenting it again, and on refusal bv the 
payee giving prompt notice to the drawer and indorsers. Never- 
theless, a holder in due course of such an instrument can charge 
the drawer and indorsers, although the instrument had been dis- 
honored for non-acceptance before this holder took the instrument, 
and though the drawer and indorsers had no notice of the dishonor. 

§ 37^- Time of Presentment for Acceptance. — If the bill is 
of a sort which requires presentment for acceptance, the holder 
must either negotiate it within a reasonable time or he must 
present it for acceptance within a reasonable time. Suppose the 
case of a bill payable somewhere else than at the residence or 
place of business of the drawee and payable in three months. 
The holder must promptly present it for acceptance or negotiate 
it. Suppose that he does present it within a reasonable time and 
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acceptance is refused. Thereafter, having waited more than a 
reasonable time, suppose that he negotiates it for value to a pur- 
chaser who knows nothing of the prior presentment. Probably 
that purchaser would not be protected, and could not sue the 
drawer and indorsers because he would have notice from the form 
of the instrument that there must either have been presentment 
and dishonor or that the holder has carelessly failed to make pre- 
sentment within the proper time for acceptance. 

If presentment for acceptance is made of bills as to which it is 
not required by the statute, it may be made at any time the 
holder likes. It must be made at a reasonable time of the day, 
but one may hold a bill thinking he will not present it for accept- 
ance, and finally change his mind and present it for acceptance 
shortly before maturity. 

§ 377* To whom Presentment for Acceptance must be made. 
— If the instrument is addressed to more than one drawee it must 
be presented to all of them unless they are partners. If the drawee 
of a bill is dead, presentment must be made to his personal rep- 
resentatives. If he has been adjudicated a bankrupt it must be 
presented either to him or to his trustees in bankruptcy. It may 
be presented on Saturday prior to 12 o'clock. 

§ 378* When a Bill is Dishonored for Non-acceptance with- 
out Presentment. — There are certain cases where even without 
K resentment for acceptance an instrument may be treated as dis- 
onored for non-acceptance. The first case is where the drawee 
is dead or has absconded or is a fictitious person or a person not 
having capacity to contract. In those cases I suppose it is thought 
that it will certainly be useless to present for acceptance, and 
therefore the case may be treated as if presentment for acceptance 
had been made and refused; so, also, where for any reason it 
proves impossible to present for acceptance after reasonable dili- 
gence, and, finally, where the drawee has in any way repudiated 
his obligation without due presentment, as if he announced that 
he would not pay. 

§ 379* Damages on Dishonor for Non-acceptance. — When 
there is dishonor Tor non-acceptance there is an immediate right to 
recover the full amount of the bill. In the case of a non-interest 
bearing bill it is a clear profit to the holder to have the bill dis- 
honored for non-acceptance rather than for non-payment. There 
is no discount of interest for the period between the day of ma- 
turity and the day when presentment for acceptance was made. 

§ 380* Acceptance by retaining the Bill. — There is one case 
that might seem to be properly treated as a case of dishonor for 
non-acceptance, which the statute treats as a case of acceptance. 
The statute allows twenty-four hours to the drawee within which 
he may consider whether he will accept or not. 1 take it this is a 
privilege on the part of the drawee, and that if he refuses to accept 
at the beginning of the twenty-four hours the instrument is at 
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once dishonored. One does not have to wait the remainder of 
the twenty-four hours to see if he will change his mind. But 
suppose the acceptor does take the twenty-four hours, or does 
take the matter under consideration, it is provided that his failure 
to return the instrument, either with or without his acceptance, 
at the expiration of the twenty-four hours amounts to an accept- 
ance. It would seem that it rather amounts to a wrongful con- 
fiscation of another person's property, but the statute says that 
it is an acceptance. That means that there must be another 
demand at maturity, I suppose, for payment of the instrument, in 
order to charge the drawer or indorsers. This is a section of the 
statute to which an amendment may be proposed. It would seem 
reasonable that when a drawee thus retains a bill of exchange and 
refuses to give it back, the drawer ought to be notified of the situa- 
tion. Of course, the case is one that does not very often occur. 

§ 3S1 . Presentment for Pa)n:ncnt, — Presentment for payment 
is, as I have said, necessary to charge parties secondarily liable. 
It may be asked when presentment must be made, to whom it 
must be made, by whom it must be made, and the place where it 
must be made. 

§ 38a. Time of Presentment. — As to the time, it must be at 
maturity of the instrument, if the instrument is a time bill, and 
if it is a demand instrument presentment must be made within 
a reasonable time. The hour of the day when presentment is 
made must be reasonable. What is a reasonable hour of the day 
may depend on who is the drawee. In Chicago a case arose where 
it appeared that it was the business custom of banks to remain 
open between 3 and 6 o'clock, having some one in charge for the 
purpose of receiving presentment of mstruments which had been 
rejected at the Cleanng House. It was held in view of this cus- 
tom that a presentment within these afternoon hours was pre- 
sentment at a reasonable hour of the day. Unless, however, it 
was the custom of the banks to stay open after 3 o'clock it would 
not be reasonable to seek to present to the bank, as the party 
primarily liable on the instrument, after 3 o'clock in the day. 
But if the drawee was a business man in the same city, and the 
normal hours of his business extended until 5 or 6 o'clock, pre- 
sentment as late as that might be permissible. 

§ 3^3* By whom and to whom Presentment must be made. 
— Now by whom must presentment be made? It must be made, 
as is provided in section 89 of the act, by the holder or some per- 
son authorized by him to receive payment. It must be presented 
to the person who is primarily liable on the instrument, or to the 
drawee of the bill of exchange or check, if there has been no ac- 
ceptance of the bill or certincation of the check. If the person 
primarily liable on the instrument is not at the place where pre- 
sentment should be made, but somebody else is, payment should 
be demanded from him. He may be the authorized agent of the 
person primarily liable. 205 
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§ 3^* Place of Presentment* — As to the place of present- 
ment, that is dictated by section 90 of the statute. Where a place 
of payment is specified in the instrument, there is where present- 
ment must be made. Where a place of payment is not specified, 
but an address is given on the instrument, that is the place where 
presentment must be made. If no place of payment is named 
and no address given, then either the usual place of business or 
the residence of the person by whom payment should be made is 
the place for presentment. And in any other case it is sufficient 
if presentment is made to the person who should make payment 
at any place where he can be found, or at his last known place of 
business or residence. 

§ 3^5* Importance of specifying a Place of Payment in 
Neg;otiable Instruments. — It is worth while to call attention to 
the importance of having ne^tiable instruments always made pay- 
able at a particular place. This simplifies the duty of the holder. 
All he has to do is present the instrument there. It is also an 
advantage for the debtor, for all he has to do to make tender in 
order to stop interest is to have money at the place where the 
instrument is made payable. If there is no place of payment 
named, each party is at a disadvantage, for the debtor can never 
tell who may be the holder at maturity; he has to depend on 
receiving notification of that, which may not be given him, and 
therefore he is unable to stop interest because the note may be 
negotiated to he knows not whom. The creditor is at a similar 
disadvantage if no place of payment is named, for he cannot tell 
where to make presentment. 

§ 386. Presentment involves showing the Instrument. — 
Presentment implies showing the instrument. It is not enough to 
demand payment. It is requisite for the creditor to say, in effect, 
" Here is the instrument on which you are liable and which I am 
ready to surrender on receiving payment." A New York case 
arose a short time ago of an attempted presentment over the tele- 
phone, and the party primarily liable refused payment. The ques- 
tion was whether the parties secondarily liable could be charged 
on that presentment. A lower court in New York held that they 
might be, that the presentment was waived by the party pri- 
marily liable or the showing of the note. I am not sure that the 
decision was right. Presentment is for the benefit, not of the 
party primarily liable, but of the parties secondarily liable. The 
parties secondarily liable have a right to say, "We will not pay 
unless there has been proper presentment." Now it seems to me 
it can hardly be proper presentment unless the instrument is 
actually brought withm reach of the party primarily liable and 
in effect offered to him. If presentment is good over the tele- 
phone from one bank to another in New York City, why is it not 
good as between New York and Chicago, without sending the 
note to Chicago at all, where it is payable. 
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§ 387* Excuses for Non-presentment. — I have only a few 
words to add in regard to presentment. In certain cases non- 
presentment is excused. Sometimes it is excused altogether, as 
IS provided in sections 113 to 116, and sometimes it is excused 
merely temporarily, as provided in section 115. It is excused 
altogether wherever the party secondarily liable, who might com- 
plain of non-presentment, had no reason to expect that the in- 
strument would be paid if presented. 

§ 3^* Accommodation Paper. — Especially is this the case 
where the instrument was made for the accommodation of the 
party secondarily liable, and therefore he himself ou^t to pay 
It, for it is the understanding, where paper is made for the accom- 
modation of one who is secondarily liable on the instrument, 
that he shall save harmless the party who ^ave the accommoda- 
tion by becoming primarily liable on the mstrument, and shall 
himself pay the instrument at maturity. Such a person second- 
arily liable on the instrument, whether he is a drawer or an in- 
dorser, has no right to complain if the instrument is not presented 
to the party who is primanty liable, and there may be other cases 
besides that of accommodation paper where the party secondarily 
liable has no reason to expect or require that the instrument will 
be paid by the party primarily liable if it is presented to him. 

§ 389* Inability to find Person Primarily Liable. — Present- 
ment for payment is also excused where, after reasonable dili- 
gence, the presentment cannot be made, as, for instance, if it is 
impossible, with reasonable diligence, to find the person primarily 
liable in order to make presentment to him. Again, where the 

earty primarily liable is a fictitious person, it is obvious there can 
e no presentment. 

§ 390* Waiver of Presentment. — Another and important case 
is where presentment is waived, and the waiver may be express or 
implied. Primarily, waiver ought to be made at the time the 
obligation of the drawer or indorser is undertaken. If waiver is 
made at this time, the consideration which supports this part/s 
obligation also supports the agreement to waive presentment. 
Waiver of presentment may also be made after the drawer or 
indorser has signed, but prior to the day of maturity. In such a 
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case the holder is justified in relying on the waiver and refnuning 
from making presentment. There is what is called in the law a 
kind of estoppel in that case, since the holder's failure to make 
the presentment has been due to his reliance on the waiver. But 
the law has gone even farther than this. Suppose the instrument 
has actuall}' passed maturity and no presentment has been made, 
and therefore the party secondarily liable has been wholly dis- 
charged. Even then a waiver of presentment may be effectively 
made by him. In this case it is a waiver of a past default. That 
is an exceptional sort of case, for generally an agreement to give 
up a right requires consideration in order to make it valid, but here 
the party secondarily liable gives up his right to rely on the lack 
of presentment as a ground of discharge without any considera- 
tion. In order, however, to have a waiver of this last sort effec- 
tive, the party who waives presentment must do so with knowledge 
of the facts ; that is, he must know that the time for presentment 
has elapsed, and that there has been a failure to make due pre- 
sentment. But it is not necessary for the validity of such a waiver 
that the party making it should know his legal rights; that is, 
it is not necessary that he should know that the Tack of presentment 
had discharged him. It is only necessary that he should know 
the facts from which a lawyer would know that he had been dis- 
charged. 

§ 391- Illustrations of Excuses for Presentment. — 1 will 
give one or two other illustrations of cases where it was claimed 
that presentment had been excused. In one case the president 
of a corporation indorsed the note of the corporation and before 
maturity the maker was adjudged a bankrupt, one of the acts of 
bankruptcy of the bankrupt maker being the written admission 
of the indorser, the president of the corporation, that the corpora- 
tion was unable to pay its debts and was willing to be declared a 
bankrupt. It was held on these facts that it was not necessary 
to present the note to the corporation — the maker — in order to 
charge the indorser. He had no reason to expect that the note 
would be paid ; indeed, he had every reason to know that it would 
not be. 

In another case the indorsers of a note had assured the holder 
that it could not be paid at maturity, and they knew that the 
maker, again a corporation, had not the money to pay. It was 
held these indorsers were not discharged by the failure to present 
at maturity. They had virtually represented to the holder that 
there was no use in making presentment, and after they had taken 
that stand they could not complain that the holder relied upon it. 

Again, a firm made a note and one of the partners indorsed it. 
Shortly before maturity the indorser, in speaking to the holder 
regarding a general assignment for the benefit of creditors which 
the firm was contemplating, told the holder that neither the firm 
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nor he could pay the note at maturity, and no presentment was 
made, and here again it was held that there was a waiver. 

A still stronger case is where the indorser assured the holder 
before maturity that he, the indorser, would be responsible for 
principal and interest when it was due and would look after the 
collection. In short, any statement before maturity made by a 
party secondarily liable, the natural effect of which would be to 
mduce the holder to refrain from making presentment to the 
party primarily liable, either because it was of no use to do so or 
because it was unnecessary to do so, since the party secondarily 
liable was going to pay it any way, will excuse presentment. 

§ 39^- Distinct Agreement Necessary for Waiver after 
Maturity. — But when it comes to a waiver after maturity, then 
you must have either a distinct promise to pay the note or a dis- 
tinct agreement to waive it. llie difference between the situa- 
tion after maturity and before is, that after maturity the holder 
has already lost his rights by failing to make presentment at ma- 
turity, and in order to revive them a clear mtention to pay is 
necessary. 

§ 393* Temporary Excuses for Presentment. — Presentment 
may be excused temporarily. This will be true whenever circum- 
stances occur without the fault of the holder which make present- 
ment at maturity impossible but do not make it permanently 
impossible. A common illustration of this would be where the 
maker of a note died and no executor or administrator had been 
appointed. That would excuse delay in presentment until the 
appointment of such an official, but when the cause of the delay 
ceased to operate, presentment would have to be made with rea- 
sonable diligence. 

§ 394- Notice of Non-payment Necessary to charge Second- 
ary Parties. — After presentment has been duly made, if the party 
primarily liable pays, of course the parties secondarily liable are 
excused. If the party primarily liable does not pay, then it is 
further necessary that the parties secondarily liable shall be noti- 
fied, or at least that proper diligence shall be exercised in order 
to charge them. This principle applies to all parties secondarily 
liable, even to the drawer ol^a check. You will remember that 
by section 203 the drawer of a check is not discharged by failure 
to present promptly, except to the extent that this delay actually 
works an injury; but presumably by a mistake on the part of 
the draughtsman of the act, failure to give notice of dishonor of 
a check discharges him absolutely, whether he is injured or not. 
All indorsers, either on checks, ordinary bills of exchange or notes, 
must be notified. A joint maker need not be notified, even though 
he is a surety and that fact is stated in the note or known to the 
holder. 
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§ 395* Excuse for Presentment does not excuse Notice. — 
An excuse for making presentment does not excuse the failure to 
give notice. A waiver of presentment is construed as including 
a waiver of notice, but a mere excuse for not presenting does not 
excuse notice. No doubt frequently when presentment is excused 
it is an occasion when the indorser may particularly want notice. 
Thus if presentment cannot be made because the party primarily 
liable cannot be found, then the indorser ought to be notified of 
that so that he may, if he wishes, endeavor to find the missing 
party. 

§ 39^* By whom Notice should be given. — A number of 
questions arise in regard to notice, and first we may consider by 
whom notice may be given. This is dealt with in section 107. 
It may, of course, be given by the holder. It may be given by 
any one who acts on behalf of the holder. Even though he is 
not at the time an authorized agent of the holder, the holder may 
ratify subsequently the assumption of agency. Not only may the 
notice be given by or on behalf of the holder, but by or on behalf 
of any party to the instrument who might be compelled to pay the 
holder, and who upon taking it up would have a right to reim- 
bursement from the party to whom the notice is given. Let me 
S've an illustration. Suppose a note made by A and indorsed by 
, C and D, respectively, — first, second and third indorsers. D, 
if compelled to pay, will have a right of recourse against C and B. 
It is therefore important for D that B and C should receive due 
notice. Accordindy, D may notify B and C, and the notice that 
D thus gives will oe as effective as if it were given by the holder. 
Similarly, C might notify B, but C could not effectively notify 
D, because even if C is compelled to take up the paper he wiU 
have no right of reimbursement from D, and therefore it is noth- 
ing to him whether D is charged or not. B cannot effectively 
give notice to anybody for the same reason, for if he is compelled 
to pay, there is no party who is secondarily liable against whom 
he would have any recourse. 

§ 397- Notice by an Agent. — Notice if given by an agent 
may be given in his own name or the name of the principal for 
whom he purports to act; that is, in the name of any party entitled 
to give notice. If notice is given by any party entitled to give it 
the notice inures to the benefit of the holder and all parties sub- 
sequent to the party to whom notice is given ; that is, if notice is 
given to the drawer by the first indorser, the holder can rely on 
that notice, and so can all parties subsequent to the drawer; in 
other words, indorsers can rely upon it. Another provision of the 
statute which is of some importance to banks is this: where the 
instrument has been dishonored when in the hands of an agent 
for collection, that agent may either give notice to the party 
liable on the instrument or he may give notice to his own prin- 
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cipal, and if he gives such a notice to his principal within the period 
that is necessary as between holder and indorser, the principal 
will have the same time in addition for giving notice to the drawer 
and indorsers. 

§ 398- To whom Notice may be given. — Notice may be 
^veii either to the party secondarily liable himself or to his agent 
m that behalf, but here you must have a real agency, the scope 
of which includes receiving such notice, because there will never 
be any ratification of a notice given to one who purports to be 
the agent of a party secondarily liable though not such in reality. 
Persons secondarily liable will always be too glad to get out of 
liability to ratify. The question of what is a sufficient agency is 
rather an important one, especially in the case of a corporation. 
In a recent Nfew York case a notice was left at the cash window of 
a hotel corporation, which was a party secondarily liable. It was 
held that that notice was not sumcient, as it did not in fact reach 
the hands of any person in authority. In a case of this sort it 
is oftener safer to send a notice by mail than to attempt to make 
a personal delivery, for in case of a notice sent by mail, if it is 
correctly addressed, the responsibility of safe arrival of the notice 
is on the person to whom it is addressed, whereas if the holder 
attempts a personal delivery he must at his peril make a delivery 
to the right person. 

§ 399* Knowledge is not Equivalent to Notice. — A rather 
hard case presents these facts: a notice of dishonor and an en- 
velope containing it were addressed to the second indorser, but 
they were delivered to the first indorser who read the notice. It 
was held, nevertheless, that he was not charged. The case brings 
out the important point that knowledge on the part of one second- 
arily liable that there has been presentment and dishonor is not 
a substitute for notice. 1 suppose the reason is that a notifica- 
tion, although it may simply contain a statement of the fact that 
the instrument has been dishonored, impliedly contains notice 
that the holder looks to the party secondarily liable for payment, 
and mere knowledge from outside sources that the instrument has 
been dishonored does not necessarily indicate to the party second- 
arily liable that the holder is gping to look to him for payment. 

§ 400. Death of Party Secondarily Liable. — Suppose a party 
secondarily liable is dead. To whom should notice be given? 
If the death is known to the party giving notice, the notice must 
be sent to the executor or administrator if one has been appointed 
and can be found with reasonable diligence; otherwise notice may 
be sent to the residence or place of business of the deceased per- 
son. That is a good thing to do anyway. In many of these 
doubtful cases a cautious person will give notice in more than 
one way in order to make sure that he has done everything that 
could possibly be required: 
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§ 401. Joint or Insolvent Parties Secondarily Liable. — 
Where there are joint indorsers or joint drawers who are not part- 
ners, a notice must be given to each. If they are partners, notice 
to any one is notice to the firm. Where the person to be notified 
has been adjudged a bankrupt or has made an assignment for his 
creditors, notice may be given either to the party himself or to 
his trustee or assignee. 

§ 402. Form of Notice. — What sort of thing is a notice? In 
the first place, the notice may be oral as well as written, or partly 
oral and partly written. If written, it need not be signed, but a 
holder should always give notice in writing and sign it. He would 
be foolish, also, not to keep a copy of the writing. This is not 
because these things are legally necessary, but to have ready 
means of proof. The notice should properly contain a sufficient 
description to identify the instrument, and should state that it 
has been dishonored either by non-acceptance or non-payment. 
A mistake in the description of the instrument, however, does not 
invalidate the notice, it the party secondarily liable is not in fact 
misled, as he would not be if there was no other note on which 
he was bound. It is well enough to state in the notice that the 
party secondarily liable is looked to for payment, but that is not 
necessary because it is implied from the mere circumstances of 
giving notice. 

§ 403. How Notice should be sent. — The notice may be de- 
livered personally or sent through the mail. In every case send- 
ing through the mail is sufficient. There is one method of sending 
notice to earlier indorsers which was upheld in a case decided in 
this State fifty or sixty years ago, but I am not sure whether the 
method is commonly in use now; that is, by mailing notices 
to all the indorsers under one cover to the last indorser, leaving 
him to forward the notices to the earlier indorsers. Of course, u 
he does so there is no doubt that such notices are timely and 
inure to the benefit of the holder, but it was further held in this 
case to be a proper method of notification, charging all the in- 
dorsers, even though the last indorser did not forward the notices 
to the earlier indorsers. It has been held in New York, however, 
that this is not a sufficient way of giving notice. 

§ 404* When the Notice may be given where Parties reside 
in the Same Place. — The notice may be given as soon as the 
instrument is dishonored; of course it cannot be given before, 
and the only question then is how long a time may elapse without 
the delay being so great as to invalidate the notice. The statute 
distinguishes in this respect between cases where the person to 
be notifi^ resides in the same city as the person giving the notice 
and cases where he does not. If both reside in the same city or 
town notice, if given personally, must be given by the next day 
following, at a reasonable hour. If sent by mail it must be mailed 
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in time to reach the party to be notified in the normal course of 
business on the next day following. It makes no difference that 
it does not reach him, all that is necessary is that it shall be mailed 
so that it normally would. If given at the place of business it 
must be before the close of business hours. If made at the resi- 
dence of the party to be notified, any time before the usual hour 
of retiring is sufficient, and the same distinction between place of 
business and place of residence is important if the notice is sent 
by mail. Suppose the usual hours ot business close at 3 o'clock, 
then a notice by mail addressed to the place of business would 
have to be mailed so as normally to reach the party before that 
hour, whereas if addressed to the home of the indorser the notice 
would be mailed in time, if by the normal course of post, it would 
reach the indorser's residence by 5 or 6 o'clock. 

§ 405* Effect of Sundays and Holidays and Saturdays. — 
The question may be raised how a holiday or Saturday affects 
this question. The act provides broadly that anything that is 
required to be done on Sunday or a holiday may be done on the 
next succeeding business day. 1 suppose, therefore, that the 

Eeriod for giving notice is extended by this provision so far as 
olidays and Sundays are concerned, but there is no such general 
provision as to Saturday. There is a provision as to presentment 
of notes maturing on Saturday, but there is none m regard to 
notice on Saturday. It would seem, therefore, that the general 
rule as to notice on any ordinary day would also be applicable to 
Saturday, except that a notice required to be mailed so as to 
arrive, m normal course of mail, during business hours would 
have to be mailed earlier if it were expected to arrive on Saturday 
than if expected to arrive on another day. 

§ 406* Where the Parties reside in Different Places. — 
Where the party notifying and the party to be notified reside in 
different places the notice must be deposited in the mail in time 
to go on the day following the day of^ dishonor, or if there is no 
mail at a convenient hour on that day, by the next mail there- 
after. If the only mail left a place at 6 a.m. it would be enough 
to mail a notice m time to gp out at 6 a.m. on the next day but 
one after the day of dishonor. But it has been held in Wisconsin, 
and I suppose it is clearly right, that where the daily mail left be- 
tween 9 and 10 o'clock in the morning that was a convenient hour, 
and the notice must be mailed so as to catch that mail on the day 
following the day of dishonor. The notice may be given otherwise 
than through the post office, and then the test is whether it is 
given within the time that notice would have been received in due 
course by mail if it had been properly sent. A notice duly ad- 
dressed, postpaid and deposited in the post office or in any letter 
box under the control of the Post Office Department is sufficient 
notification, even though it never arrives. 
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§407. Telegraphic Notice. — The question may be asked 
about a telegram. I suppose that would be different from the 
mail. Telegraphic notice would be all right if it were received, 
but if it were not received the telegraph company's misconduct 
or deficiency would not be at the risk of the party to be notified, 
but of the party attempting to use that means. It is only the 
mail which the Statute provides may be used at the risk of the 
party to be notified. 

. § 408. Successive Notices to Several Parties. — When no- 
tice is properl)^ given to one party secondarily liable, he has the 
same time to give notice to antecedent parties. This raises rather 
a curious situation sometimes. Suppose the holder gave prompt 
notice to the last indorser of four or five indorsers, and gave no- 
tice, but not promptly, to the first indorser; the latter notice is 
ineffective. But suppose notice had been given by the last in- 
dorser to the one before, and so in turn each indorser notifies the 
other until finally the first indorser is notified by the second ; that 
is a good notice to the first indorser, although it arrives a week or 
a fortnight later than the other one which was a bad notice; and 
under section 1 10 that second notice would not only inure to the 
benefit of the indorser who sent it, but it would inure to the 
benefit of the holder. 

QUESTIONS. 

Question No, /. — In Lecture Ten, paragraph 205, where the 
term "jointly" is used in reference to ownership of stock, could 
the term "jointly and severally" be substituted, that is, are these 
terms identical in meaning? 

Answer. — No, they are not. A joint contract is a contract 
where both parties are liable together as a firm is liable. A joint 
and several liability is a liability where there is both the joint 
liability of several persons and each person also binds himself 
separately. Where a firm makes a note and each partner indorses 
it there is a joint and several liability of the partners. Now the 
term "jointly" may be used in regard to the ownership of property, 
either land or goods or certificates of stock. That means the two 
parties own the undivided property together, and if one dies the 
survivor will own it all. But the term "severally," in the sense 
that it is used of an obligation, is not applicable to the ownership 
of property. If it were it would mean that each party owned the 
property and the whole of it. Of course, that is impossible. Each 
party may own half of it, or each party may have a half interest 
m the whole as tenants in common, but neither of those things 
means the same as severally. 

Question No. 2. — What effect does a demand made by a notary 
public after a bank is closed have; that is, the demand is made 
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after banking hours, but the bank is, in fact, sufficiently open to 
enable the notary to get in and make presentment, but it is after 
the hours when payment is ordinarily made in due course. 

Answer, — I should think that that would be insufficient, 
except for a custom of banks to stay open for such presentments. 
1 suppose there is such a custom here, as well as in Chicago, where 
such a presentment has been held valid. 

Qiustton No. }. — Suppose the case of a notice having been 
mailed which never reaches the party to be notified. What is 
sufficient proof that that notice was sent? 

Answer. — There is no technical rule of law as to sufficiency of 
proof. Anything that will satisfy the court is sufficient. In a 
dispute the ordinary way of proving that a letter is sent is to show 
that a copy was in your letter book at the appropriate time, and 
that in the normal course of business you would have mailed it at 
such a time. Of course, if the person who mailed it can remember 
that he actually did mail it at a given time, that is still better. 
As a man's word is believed sufficient, unless there is some evidence 
to the contrary, that would generally be sufficient to establish the 
case. Of course, the fact that a letter is not received is always 
some evidence that it was not sent or not sent as it must be prop- 
erly addressed. In the sort of case you suppose the person second- 
arily liable will always testify that he did not receive the notice. 
That is some evidence that it was not sent, and it will be a ques- 
tion of fact for the jury whether they believe it really was sent, 
and they will listen to any relevant evidence. Even a notary pub- 
lic's certificate that a notice was sent is not conclusive proof; it 
is strong evidence, but a court will hear any evidence that as a 
matter of fact is relevant to the question whether the notice was 
sent properly mailed, addressed and stamped. 

Question No. 4. — A bank accepts over the counter a check on 
itself from a depositor and credits him with it, but subsequently 
finding the check not good returns it the next morning and cancels 
the credit. Does the law sanction that practice? 

Answer. — In Massachusetts it has been held contrary to the 
weight of authority, and, as 1 should say, contrary to legal prin- 
ciple, that even if a bank pays cash over the counter for such a 
check, it may recover the money in the same way that it can if 
a check is raised. A fortiori, if the bank has merely credited the 
depositor's account with the amount of the check it can cancel 
the credit. Even in States where a payment over the counter 
could not be recovered by the bank, 1 should suppose a cancella- 
tion of the credit could generally be made. Under modem cus- 
toms of banking, which are well known to depositors, the receiv- 
ing teller credits the check deposited without any examination of 
the account of the drawer of the check deposited, — that is left 
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to be examined later; and until such examination, I should say 
that the credit was provisional. 

QHestion No. 5. — If no place of payment is specified on a note 
is it necessary to present it at the home of the maker? 

Answer. — If no place of payment is specified and no address 
given in the instrument, presentment either at his home, his place 
of business or anywhere he may be is sufficient. I may add that 
a custom which has prevailed to some extent in Boston and vicinity 
of making a note payable at any bank in Boston is a very bad 
custom for the maker. It is a good enough custom for the owner 
of the note, because the owner can step into any bank in Boston 
on the day of maturity and make a presentment, but, of course, the 
holder has no knowledge of the bank that the owner will step into. 
That the holder will generally leave the note at his bank some days 
before maturity and have the bank give notice to the party 
primarily liable that it is holding the note, and demand payment, 
IS all that saves this custom from being more troublesome to makers 
than it is. 
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Notice, Protest, Statttte of Limitatteiis. 
Bankers* Lien. 

% 409* Address to which Notice should be sent. — As I have 
said, it is sometimes a safer thing to mail a notice of dishonor to 
a party secondarily liable than to attempt to deliver it to him 
personally. In mailing a notice, however, there is sometimes a 
diflficulty in knowing to what address the notice should be sent. 
It is not a bad plan to get parties to negotiable instruments, in- 
dorsers and drawers, if you are not perfectly sure of their addresses, 
to write them below their signatures on the paper. If that is done 
then notices sent to these addresses will always be sufficient. If 
you have no such guide, then you may properly mail a notice to 
the post office where the party to be notified is accustomed to 
receive his mail or the post omce nearest to his residence. This 
post office may be at his place of residence or at his place of 
business. If his place of residence and place of business are in 
different places, a notice to either is sufficient. If he is tempo- 
rarily staying in a place, notice may be sent to that place, and 
presumably it may also be sent to his regular address, even 
thou^ he is sojourning somewhere else. And finally, if the no- 
tice IS actually received in time, it does not make any difference 
how it was received or how it was sent. A case illustrating the 
difficulties that may arise and the decision of a court on such a 
question is this:^ the notary who was to send the notice inquired 
of several persons as to the indorser's address. The persons to 
whom he spoke seemed to know about it. They said they thought 
that a certain town was the nearest town to the farm where the 
indorser lived. The letter containing the notice was sent accord- 
ingly to that address but that did not happen to be the town where 
the indorser received his mail, and the inaorser did not receive the 
notice within a reasonable time. Nevertheless, it was held to be 
sufficient. 

§ 4x0. Notice may be waived* — Notice of dishonor may be 
waived iust as presentment may be waived. It may be waived 
before the dishonor of the instrument or it may be waived after- 
wards. In the latter case, as I said in regard to waiver of pre- 
sentment, it is exceptional that liability should be incurred. The 
waiver after dishonor is in effect a mere promise to pay in spite of 
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not having received notice; that is, the waiver is a promise with- 
out consioferation, but, nevertheless, it is binding. 

§411. Parties bound by Waivers of Notice. — Occasionally a 
question arises where the waiver is written in the instrument itsdf 
as to the number of persons to whom it applies. If a waiver is 
contained in the body of the instrument presumably it applies to 
all persons who may become secondarily liable. On the other 
hand, if it is written above the signature of an indorser, it pre- 
sumably applies to the single indorser only whose name is written 
underneath. But one might, I take it, perfectly well write on the 
back a waiver which would apply to anybody who mi^t indorse, 
as, for instance, "All indorsers on this mstrument waive notice." 

§ 41a. Waiver of Protest. — Waiver of protest is also possi- 
ble, and a waiver of protest is held to imply not only a waiver of 
Erotest by a notary, but also of presentment and notice of dis- 
onor. That is so provided in section 28 of the statute. 
§ 4^3. Notice Excused Sometimes. — Notice of dishonor is 
sometimes excused, even though there is no waiver by the party 
interested. It may be excused temporarily or it may be excused 
permanently. It is excused temporarily by any circumstance 
Deyond the holder's control and not due to his negligence which 
makes it impossible to give prompt notice. As soon as the 
cause for the delay ceases to exist notice must then be given. 
The commonest illustration of this sort of thing is where the 
holder is unable, after reasonably diligent inquiry, to determine 
at once the address of the party to be notified. It may take 
him some time to find an address. If he is reasonably diligent 
that delay will be excused, but as soon as he can find the address 
with reasonable diligence, further delay will not be excused. The 
cases where notice of dishonor is permanently excused may be 
summed up thus: where the person to be notified had no right 
to expect that the maker or drawee of the instrument would pay 
it, he cannot complain if he receives no notice. There are various 
illustrations of that. If the drawer and drawee are the same per- 
son, obviously the drawer knows when the drawee refuses to pay, 
therefore the drawer is not entitled to notice. If the drawee is a 
fictitious person, or one without capacity to contract, the drawer 
ought to have known that and ought to have expected that the 
result would be non-payment of the draft, and therefore cannot 
expect notice. So, also, where the drawer had no right to draw 
the instrument, as where he had no funds or no arrangement for 
payment of the draft, or where he himself had entered into any 
arrangement with the drawee not to pay the draft, as if he counter- 
manded payment. Similar cases arise in regard to an indorser, 
and there is also the case of either drawer or indorser being the 
person who really ought to pay the instrument, the signature of 
the party primarily liable being merely lent for accommodation. 
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§ 414- Protest. — There is one other element of diligence, and 
that is protest. Protest is often used broadly to signify any dis- 
honor of a negotiable instrument, but, of course, properly it means 
Presentment by a notary, and his certification that an instrument 
as been presented for payment and dishonored. Protest is only 
necessary in regard to foreign bills. A foreign bill is one which 
is drawn in one jurisdiction and payable in another. For this 
purpose the different States of the Onion are foreign to each other. 
A bill drawn in New York payable in Boston is as much a foreign 
bill for this purpose as one drawn in England payable here. 

§ 415- What may be protested. — Protest is not necessary 
for any other negotiable instrument, except foreign bills of ex- 
change, including foreign checks. Nevertheless, it is convenient 
frequently to protest other negotiable instruments. The law 
provides that protest may be made of other negotiable instru- 
ments, and the certificate of protest is evidence in such cases, as 
well as in the case of foreign bilk of exchange, of the facts which 
it states, namely, that the instrument has been duly presented 
and notice given. Statements in a certificate of protest, however, 
whether, of foreign bills or of other instruments, are not conclusive 
evidence of the facts which they state. They are some evidence, 
but it may be shown by other evidence that the instrument was 
not presented, or was not presented at the time the certificate as- 
serts, or that the notice was not given as therein asserted. 

§ 416. What a Certificate of Protest must contain. — The 
protest must contain a statement of the time and place of pre- 
sentment, the fact that presentment was made and the manner 
thereof, the reason for protesting the bill (that is non-acceptance or 
non-payment), the demand made and the answer given, if any, or 
the fact that the drawee or acceptor could not be found, and there 
must be annexed to the protest the bill of exchange itself or a 
copy, and the notary must attach his signature and seal. 

§ 417- Who may protest Paper. — 1 say the notary, for the 
notary is the ordinary person to make a protest, although it is 
provided that protest may also be made by any respectable resi- 
dent of the place where the bill is dishonored, in the presence of 
two or more credible witnesses. That would perhaps lead to 
inquiry as to what residents were respectable ana what witnesses 
were credible. 

§ 418. Time of Protest. — The time of protest is the day of 
dishonor, unless the delay is excused for reasons which 1 have 
previously spoken of. If a bill has been noted for protest, the 
protest may be subsequently written out as of the day protest 
was noted, but this must be done exactly. In one case a bill 
was noted for protest on the 24th of September. The extended 
protest was dated the 25th of September and contained a state- 
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ment of the 2^th of September as the day of noting. That pro- 
test was held invalid. 

§ 419- Place of Protest. — The place of protest is the place 
where the instrument is dishonored, and that, of course, is normally 
the place of payment. There is an exception to the rule that a 
bill must be protested in the place where it is dishonored, namely, 
when it is drawn payable at the place of business or residence 
of somebody other than the drawee, and has been dishonored for 
non-acceptance, it must be protested for nonpayment at the 
place where it is expressed to be payable. 

§ 420. Protest both for Non-acceptance and Non-payment. 
— The statute provides, in section 1 74, that a bill which has been 
protested for non-acceptance may be subsequently protested for 
non-payment, but the statute also provides, in section 167, that 
where a bill is dishonored for non-acceptance, the bill must be 
treated as dishonored or the holder will lose the right of recourse 
against the drawer and indorsers. That seems to mean that if 
a protest for non-acceptance is duly made, the indorsers and 
drawer are charged once for all. There is no occasion then for 
presentment for non-payment. Section 167 also seems to mean 
that if the instrument is dishonored for non-acceptance, and the 
holder fails to notify the parties secondarily liable, they are dis^ 
charged, and in that case, also, there is no use to present for pay- 
ment afterwards. The only cases, then, that I can think of in 
view of section 167, where there could be any possible use in a 
second presentment, is (i) where the presentment for acceptance 
for some reason or other was not a proper presentment, and (2) 
where the place of payment is somewhere other than the residence 
or place of business of the drawee. 

§ 421. Protest for Better Security. — If the acceptor has been 
adjudged a bankrupt or an insolvent or has made an assignment 
for the benefit of creditors before the bill matures, the holder may 
cause the bill to be protested for better security against the drawer 
and indorsers. That is the practice on the continent of Europe. 
I do not believe it to be very common in this country, but it may 
be more common than I suppose. 

§ 423. Excuses for Failure to Protest. — Protest is excused 
by any circumstance which would excuse notice of dishonor, and 
also by any circumstance which is beyond the control of the holder 
without his negligence. If a bill is lost or destroyed, a copy or 
written description of the instrument may be used instead. 

§ 423- Acceptance and Payinent for Honor. — The statute 
contains rather elaborate provisions in regard to acceptance for 
honor and payment for honor of a bill of exchange. I suppose 
that is not of very common occurrence. The purpose of it is 
this: if I make myself liable for another person's debt, or if I 
pay another person's debt, it is not generally true that I have a 
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right of recourse against him. I have no business to pay another 
person's debts unless I want to free him from liabihty. But in 
the case of a bill of exchange which is dishonored, that is not 
true. An outsider may accept or pay for the honor of any party, 
generally the drawee, rendering himself liable, or making actual 
payment and still have recourse against the drawer. In order to 
get this recourse against the drawer it is necessary that the bill 
shall be presented to the drawee for pa)anent and protested, so that 
the person who accepts or pays for honor has the certificate of 
the notary to show that he acted only after the drawee of the 
bill had refused to honor it. 1 do not think it necessary to go fur- 
ther into detail in regard to these provisions. \ ^'' 

§ 424. Bills in a Set. — Another rather exceptional sort of 
case relates to bills in a set. I call it exceptional, but, of course, 
it is common enough in foreign exchange. 1 don't know why the 
practice still persists of drawing such bills in a set, each part of 
which is an original. 1 don't know why one original and copies 
would not serve every useful purpose; but however this may be, 
it is common to draw foreign bills in a set, and each part is as 
much an original as the others. Whichever one is indorsed first 
gives to the indorser a perfect title to the whole. If the holder 
of a bill in three parts should indorse the three parts, first to A, 
and then the second to B, and then the third to C, A becomes 
the owner of the whole bill; he can demand the other parts from 
B and C. It does not matter that the first indorsed part is num- 
bered the third of the set; A is the first man to get an indorse- 
ment, and he therefore becomes owner of the whole set. In spite 
of the fact that A is the owner of the whole, if B or C should pre- 
sent his part to the drawee, and the drawee in good faith accepted 
or paid the part first present^ to him, the payment would be a 
discharge of the bill; but 1 suppose A, who was the first indorsee, 
would have a right against the later indorsees B or C, who got 
payment from the drawee. A could say to B or C: "That money 
which you got really belongs to me, for I was the owner of the 
bill." Of course, if the holder should do as 1 have suggested — 
indorse for value the three parts to different persons — he is com- 
mitting a fraud. He is liable on his indorsement on every part to 
whoever may have paid value for that part. The acceptance may 
be written on any part, but it must be written on only one part. 
If it is written on more, the acceptor would be liable to a holder 
of each part on which he had written an acceptance. That is a 
very sensible provision, and yet I can see no more reason for 
requiring that acceptance be written on one part only than for 
requiring that the drawer's name be on one part only. Of course, 
that is merely saying again, the practice of drawing bills in sets 
is unfortunate. The acceptor cannot properly make payment on 
any part except the one on which his acceptance is written ; that 
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is, he must get that part surrendered to him or he will not be 
discharged. 

§ 435* Statute of Limitations. — I have a few miscellaneous 
matters of which 1 will speak in closing. The statute of limitations 
is always an important matter in regard to negotiable instruments 
and all forms of contracts. The common statute oi limitations 
governing simple contracts is six years from the time when per- 
formance is first due. That is the law in this State. In some 
States it has been shortened to five or even three, but six is the 
most common period. A sealed contract, the evidences of in- 
debtedness of a bank, or a judgment continues for twenty years, 
and so does a witnessed promissory note. The statute is started 
afresh by any signed written promise to pay a debt, or by any 
signed written unqualified admission of the debt, or by any part 
payment of principal or interest, whether made before or after 
the statute has originally run. For instance, if money is due in 
1902, and the debtor makes a payment in 1904, the debt will not 
be outlawed till 1910; or if no payment had been made and the 
debtor, when ask^ to pay the debt in 1909, after it was barred, 
should write, " 1 intend to pay that debt,'' or should even write 
no more than, " Of course that debt is due and I am sorry I have 
not paid it," that would start the statute afresh, and the claim 
would not be outlawed until 191 5. On a running account with 
mutual debts and credits the statute does not bar the account 
until six years after the date of the last item of the account. 

A trust does not become outlawed so long as the trustee con- 
tinues to hold for the beneficiary, but if the trust were repudiated 
the statute would then begin to run at once, because it would be 
clear that the trustee no longer held the trust property as such. 

A bank deposit is not exactly a trust, but it is a liability to pay 
only on demand, and therefore the statute does not run except 
when and after a demand is made. Six vears after a demand would 
be the end of the statutory period. Accordingly, savings banks 
are frequently troubled by old accounts. The savings bank is 
not discharged because there has been no demand on it to pay 
the debt and the statute has not begun to run. It is to get rid 
of this difficulty that a statute was passed a few years ago to ter- 
minate the depositor's right, after advertisement, at the expira- 
tion of thirty years from the last debit or credit; and the deposit, 
if then unclaimed, like other unclaimed property, reverts to the 
Commonwealth. An overdraft starts an immediate liability on 
the part of the depositor, and therefore after six years there could 
be no recovery by the bank against the depositor. 

I have already spoken of the special statute recently passed 
fixing a limitation of one year on the right of a depositor to object 
where a forged or altered check or bill has been charged up against 
his account. 
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If a cause of action is fraudulently concealed, the statute does 
not run while the concealment continues. If the debtor is out of 
the State the statute does not run during the period while he is 
out of the State, — that time is deducted; but there is this quali- 
fication, that if the debt becomes completely barred in some other 
State, while the creditor resided therein, it is thereafter barred 
here. 

^ 4^6. Banker's Lien and Right of Set-off. — A word may be 
said in regard to the bank's ri^t of lien or set-off. A bank has 
a lien on its customer's secunties in its hands for any balance 
due it, unless the securities are held under some inconsistent ar- 
rangement. If, for instance, by the terms of a collateral note, 
collateral are held merely to secure that note, the arrangement is 
inconsistent with their being held as security for a general balance. 
It is a good plan to have it i>rovided in a collateral note that the 
collateral may be held for all indebtedness due to the bank. That 
provision may destroy the negotiability of the note, but frequently 
It is of more importance to a bank to have the benefit of all the 
collateral for all indebtedness than to have the note negotiable. 
The depositor's account is not tangible property and is therefore 
not something in regard to which one may speak of as a lien. It 
is legally merely a debt due from the bank to its depositor; but 
a ri^t to set off its own claims against this debt is m effect the 
equivalent of a lien. Now may a bank set off against a deposi- 
tor's drawing account a note made by him due to the bank? Yes, 
it may if the note is due; if the note is not due, it cannot set it 
off. As a general rule, that would be agreed both by bank men 
and lawyers, but would it not make a difference if the depositor 
was insolvent? It is, indeed, only in that case that a bank would 
claim to be entitled to set off against a general account an unma- 
tured note of a depositor. It has been held in this State that the 
bank has no right to set off an unmatured note against the de- 
positor's account, even if the depositor is insolvent. In some 
States the law is otherwise; and the National Bankruptcy Law 
in effect allows such a set-off in case of bankruptcy, for the Na- 
tional Bankruptcy Law provides that any provable claim may 
be set off by the creditor against a claim due from him to the 
bankrupt estate. Now the bankrupt depositor's general account 
would be a debt due from the bank, and the note would be a 
provable claim, even though not yet matured, so the bank could 
set off the unmatured note against the account. It is therefore 
more desirable for a bank to have an insolvent debtor's estate 
against which the bank holds an unmatured note, when it also 
has a general account with the balance in favor of the insolvent, 
settled under the bankruptcy law than under a general assign- 
ment; for under a general assignment the bank would have to 
pay the drawer's account in fuU and then take a dividend on the 
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unmatured note, whereas in bankruptcy one could be set off 
against the other. 

Sometimes a question in regard to a banker's lien or right of 
set-off arises in regard to partnerships. Suppose a partnership 
debt due to a bank which has also in its hands securities bebnging 
to an individual partner. May the bank apply the partner's 
securities to that partnership debt, which 1 am assuming is ma- 
tured? I should say yes, for each partner in a partnership owes 
a partnership debt, and his individual property is subject to 
seizure. But suppose the partner individually owed the bank a 
matured note; then the bank could not apply in payment securi- 
ties belonging to the firm, because a firm does not owe the indi- 
vidual partner's debt. For the assertion of a right of lien or set-off 
the two claims must be in the same right ; that is, property belong- 
ing to A as a trustee cannot be held to satisfy a claim against him 
personally, or if money is received for a specified purpose it can- 
not be applied to satisfy a personal liability. 



QUESTIONS. 

Question No. /. — When should a sight bill presented for ac- 
ceptance on Friday be protested and notice of dishonor sent, in 
case the bill is not accepted? 

Answer. — Section 1 53 of the statute allows a drawer twenty- 
four hours in which to decide whether or not to accept the bill. 
Though entitled to this delay for consideration, the drawer need 
not avail himself of it to any greater extent than he wishes. Ac- 
cordingly, whenever he refuses to accept, whether that be immedi- 
ately on presentment Friday, or at a later hour on Friday, or not 
until Saturday, the instrument is dishonored. If the instrument 
is not presented until Friday afternoon, the period of twenty-four 
hours allowed by the statute would extend beyond usual business 
hours on Saturday. In that event I should say the dishonor 
might be regarded as not taking place until Monday. The time 
of protest is on the day of dishonor. From what 1 have said, it 
will be seen that the day of dishonor may be Friday, Saturday or 
Monday, according to the time when the drawee announces his 
refusal to pay. Notice must be sent within the proper time after 
dishonor, according to the rules 1 have previously explained. 
There is no exception in regard to Saturday so far as the obliga- 
tion to send notice is concerned. When the day for the perform- 
ance of any act falls on Sunday, or on a holiday, by section 211, 
the act may be done on the next business day, but the only excep- 
tion covering Saturday relates to presentment on that day (Acts 
of 1910, chapter 417). 

(^stion No. 2. — When should a sight-draft accepted on 
Wednesday be presented for payment? 
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Answer. — By chapter 130 of the Acts of 18^, days of grace 
which had been totally abolished by the Nejgotiable Instruments 
Law were restored to sight-drafts. Accordingly, the third day 
of grace in the case supposed would fall on Saturday. By the 
law prevailing prior to the passage of the Negotiable Instruments 
Law, not only in this State but universally, days of grace could 
not be extended; that is, if the third day of grace fell upon a holi- 
day, the instrument was payable on the second day of grace. 
Whether in view of sections 102 and 211 of the Massachusetts 
Statute, and especially chapter 417 of the Acts of ipio, this rule 
still prevails, is open to some doubt. On the whole, I am now 
inclined to think the instrument would not be payable until 
Monday, though formerly 1 thought differently. 
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ASSIQHICIIIT: 

for the benefit of creditors 33a, 337 

of claim, 196, 197 

of future claims 197 

▲BUONMIIIT or OBETZFIOATl OF STOCK. (See Transfer op 
Stock.) 

absumptioh: 

of debts, 198-aoi 

ATTACHBCXHT: 

effect of, where debtor becomes bankrupt, P- 131 

of goods in safe deposit companies, 188, 189 

of goods in transit, 183 

of stock, 315 

ATTO&NIT'B Rl: 

instrument payable with, is certain, 354 

AUCTION: 

contract formed at, 15 

AUTHORITY: 

cannot be delegated by trustee, 333 

delegation of, by a^ent, 93 

seller must follow, m appropriating goods, 115 

of agent revocable when, 95 

of trustee to transfer stock 330, 333 

partner has, to indorse partnership paper, 393 

termination of agent's, 94 

to fill blanks in negotiable instruments, 330 

(See Warehouse Receipts, Safe Deposit Companies.) 
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acts of, 336-239 

as a method of settling insolvent estates, .... 333, 345 

deprives bankrupt of title to negotiable instrument, .... 300 

discharge in, 345 

dissolution of attachment by, P- 131 

effect of, on bank's right to pay check, p. 181 

effect of, on mortgage of future goods, 124 

effect of, on ownership of stock, 314 

examination of debtor in, 345 

importance of time of sale with reference to, . 1 10, p. 56 

of one party to contract excuses the other, 48 

of party secondarily liable affects obligation to give notice, 401 

petition in, 334 

proof of claims in, 343 

property which passes to trustee in, 343 

procedure in, 334,341 

revival of debts discharged by, 36 

right of lessor upon lessee's, P* 130 

rights of secured creditors in, 343 

set-off in, 344 

what debts are provable in, 343 



what instruments are payable to, . .356, 383-385 

BUJLTIRAL CONTRACT: 

both parties must be bound in, 31 

definition of, 7,8 

BILL or IXCKAHOl: 

assignment of claim is not, 349 

in a set, 434 

liability of acceptor of, ... i ... . 373,374 

liabili^ of drawer of, 368 

must be protested when, 414,415 

must indicate drawee, 357 

presentment of, for acceptance, 375, 380 

(See Negotiable Instruments.) 

BILL OF LADING: 

attachment of goods under, 183 

carrier can deliver the goods only to holder of order, 155 

carrier may deliver to consignee of straight, 1 56 

draft accepted on faith of fictitious, p. 105, p. 106 

effect of alteration of, 181 

effect of, after goods have been delivered, 175 

effect of destruction of goods upon, 173 

effect of forged indorsement on, 176 

effect of, in transferring title to goods, ii8, 119 

effect of intrusting possession of 167, p. 93 

effect of inferiority of goods under, 171 

effect of shipper's' lack of title to goods under, 174 

effect of straight, to buyer, 1 58 

effect of straight, to seller, 1 59 

effect on, of a change of routing, p. 93 

for accommodation, 169 

forged 179,180 

fraudulent, fictitious, 170 

how used to give seller hold on goods, 1 57, 164 

indorsement of, 178 
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BILL or LADXHO—Con. 

marked "shipper's load and count, 

nature of, 

negotiability of, . . . . 
risks run by purchaser of, 
straight, gives no security to lender, 
surrender of, for trust receipts, 
to banker's order, . 
to buyer's order, . 
to order, notify, . 
to seller's order, . 
use of, in moving crops, 
use of, to obtain loans, . 



BLANK: 

amount of interest in note left, 
effect of bank's knowledge that there had been, 
effect of, on rights of holder, .... 
instrument indorsed in, when payable to bearer, 
unauthorized filling of, in negotiable instrument, 

BOND: 

requirement of, for fiduciary,' .... 



172 

154 

177 

168 
161 
165 
166 
163 
164 
163 
165 
160, 166 



367 
p. 181 

315 
285 
330 



p. 56 



BBBAOH or OONTBACT: 

materiality of delay as a, 

materiality of, in contract of empbyment. 



p. 33 
46 



liability of, for k>ss of note, p. 182 

(See Stock Broker.) 

BUILDINO CONTRACTS: 

conditions in, 40 

BUBDBN or FBOOr: 

rests on whom, . p. 10 

BUBINI88 LAW: 

definition of, ......... . 2 

CANCELLATION: 

discharges negotiable instrument, 309 

effect of, when made under a mistake, p. 181 

CABBIBB: 

can deliver only to holder of order bill of lading, 155 

common law liability of, 153 

may deliver goods to consignee of straight bill of lading, . 156 

must file schedule of rates, 152 

sale of goods by delivery to, 114-119 

when a public service company, i$o 

CASH: 

instruments payable to, 285 

C. O. D.: 

no right of inspection on sale, 129 

when title passes to goods shipped, 117 

CABHIBB: 

authority to certify check 80 
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CIBTIFIOATE OV STOCK. (See Transfer of Stock.) 

OIBTmCATION or CHECK: 

effect of, on drawer's liability, 373, p. 149 

may be made against a deposit of a certified check, . . p. 1 30 

CHECK: 

authority of cashier to certify, 80 

by husband to wife, 305 

by wife to husband, 305 

certification of, discharges drawer when, 372, p. 149 

certification of, on deposit of a certified check, P- 1 50 

dated on Sunday, P- 1 50 

drawer of, discharged for lack of diligence when, .371 

drawn without funds may be negotiable, 3$o 

effect of bank's knowledge that there had been blanks in, . . p. 181 

effect of crediting, when drawer has no funds^ P- 213 

effect of depositor's failure to examine cancelled, . . p. 163 

effect of cancellation by mistake, p. 181 

in full of all demands, p. 43 

is a representation of funds, 370, p. 149 

liability of drawer of, 309-373 

payment of raised, 303 

right to insist on payee's indorsement of, P- i39 

right to send by mail, p. 34 

failure to give notice discharges parties secondarily liable on, 394 

what is reasonable time for presenting, 360 

COUJkTEBAL: 

changing, discharges surety, 336 

enforcement of note by one who holds for, 364 

COLUITE&AL NOTE: 

n^otiability of, 360 

COLLATERAL BECUBITT: 

deposited by one not the owner, 338 

(See Mortgage, Pledge.) 

COMPOSITION: 

with creditors, p. 130, 331 

CONDITIONAL SALE: 

nature of, I30 

CONDITIONS: 

delivery and payment are concurrent, 138 

if performances are due simultaneously there are concurrent, 44 

in building contracts, 40 

in contracts, 39~4i 

negotiable instrument must not contain, 351 

performances first due under contract are precedent, ... 43 

CONSERVATORSHIP : 

transfer of stock by person under, an 

CONSIDERATION: 

adequacy of, immaterial, 36 

amount paid for negotiable instrument does not affect amount re- 
coverable, 363 

definition of, 35 

failure of, for negotiable instrument, 3^6 

forbearance as, 3^ 



(BifanDOM, rnilw pnoaded with p.. wn to notioiis.] 

OOHfODIEATION — Oon. 

for negotiable instruments, 

for promise to pay a debt barred by limitation, 

in bilateral contracts 

in unilateral contracts, 

lack of, as a defence to negotiable instruments, 

money is not sufficient, to discharge a larger liquidated debt, 

payment of a debt by a third person is sufficient, 

performance of legal duty is not sufficient, 

satisfaction of antecedent debt is, for negotiable instruments, 

where marriage is, contract must be in writing, 

OOKSIOimXIlT: 

definition of, 

(See Bill of Lading.) 

OOHSTBUCnOir: 

of negotiable instruments ambiguous as to interest, . 

(X>HTBACT: 

by advertisement, 

by mail, 

by tel^raph, 

death does not usually terminate, 

definition of, 

discharge of, 

duress and undue influence as a defence to, . . . 

for gambling or watering, 

for performance in instalments, 

fraud as a defence to, 

illegal, 

impossibility as a defence to, 

in restraint of trade, 

insolvency of one party excuses other party to, 

kinds of, which must be in writing, .... 

loss of acceptance of, in mail, 

materiality of breach of, 

materiality of delay in 

mistake as a defence to, 

of employment, 

performance of, 

preliminary negotiations to, 

prospective insmility of one party excuses other party to, . 
repudiation by one party excuses the other party to, 

requisites of simple, 

sale of subject-matter excuses, when, .... 

simple, 

to sell distinguished from sale, 

under seal, 

when there are conditions concurrent in, . 

CONVmUOH: 

of bill of exchange by drawee, 

OOPYBIOHT: 

passes to trustee in bankruptcy, 



362-^66 

35 

25 

335 

37 

30 

31 
264 

37 



131 



367 



13 
33 

33 
59 

65-68 

57- 

63 

45 
53-56 

60-64 

59 
61 

48 

37 

p. 33 
46 

P-33 
58 
4* 

13-16 
47 

50 

4 

110 

4 
44 



OOBPOBATION: 

unauthorized signature of, negotiable instrument, 

C0U1ITB&-07FIE : 

is a rejection, 



380 

343 

396 

18 
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COVIN AMT NOT TO BUI: 

one joint debtor does not release all, 333 

OEIDIT: 

stipulation for, excused by insolvency, 48 

OBBDITOB: 

rights of, against insolvent debtor, 330-333 

rights of, against partnership property, 101 

OBXDITOB8: 

composition of, p. 130 

OUHBBNCT: 

instrument payable in, 353 

DAMAOHI: 

for buyer's refusal to accept goods, 145, 146 

for dishonor by non-acceptance, 379 

protest fees included in, 371 

recoverable on negotiable instruments, 3^^371 



does not usually terminate contract, 59 

excuses contract of employment, 59 

of depositor in safe deposit company, 191 

of owner of indorsed certificate, 313 

of party to be notified of dishonor, 400 

terminates offer, 19 

DEBT: 

assignment of, 196, 197 

assumption of, 198-301 

discharge of, by novation, 199 

payment of, by a third person is sufficient consideration, ... 30 
payment of part of, as full satbfaction, . 37, 30, p. 31, p. 33, p. 45 

ratification of infants, 36 

revival of, after discharge by bankruptcy, 36 

revival of, when barred by limitations, 34t 35 

unliquidated, may be discharged by any agreed sum, ... 38 
when provable in bankruptcy, 343 



absolute and personal to negotiable instrument, .... 393 

DSLAT: 

in presentment excused when, 393 

materiality of, in contracts, p. 33 



essential to the validity of gifts, 136 

importance of, in sale of goods, 135 

instruments payable to bcirer may be negotiated by, . . . 383 

lack of, as a personal defence to negotiable instruments, . 334 

lack of , in transfer of stock, 313 

of unindorsed certificate of stock, 339 

payment and, are concurrent conditions, 138 

place of, 137 

who may negotiate instrument by, 386 



when an instrument is payable on 361 

when indorsers may be charged on instrument payable on demand, . 358 

when right of action accrues on instrument payable on, . . . 357 
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DISGHARQE: 

how far tender effects a, 372 

of bankrupt, 24$ 

of contract, 65-68 

of joint debtor or surety on negotiable instrument, ... 33 1-341 
of negotiable instruments before maturity as a personal defence, 337 

DI8HOHOB: 

damages for, by non-acceptance, 379 

for non-acceptance, 3 i^t 349f 375^379 

notice of. (See Notice.) 
(See Presentment, Protest.) 

DBAWB: 

liability of, 373 

must be indicated in bill of exchange 257 

DBAWKB: 

implied admissions of, 374 

liability of, 26^269 

liabiliQr of, how affected by certification, 272 

notice necessary to charge, 394-413 

presentment necessary to charge 374-386 

presentment unnecessary to charge when, .... 387-391 
protest necessary to charge when, 414,415 

DintSSB: 

as defence to contract, 57 

as personal defence to negotiable instrument, 323 



in contract of, work must be performed before payment, ... 42 

materiality of breach in contract of, 46 

(See Agent.) 

SQUITABU BIGHTS: 

distinguished from legal, 148 

BQU1TU8: 

when demand paper passes subject to, 359-361 

when paper is over due so as to let in, 353 

BZAIONATION: 

of bankrupt debtor, 245 

BXCHAHaB: 

instrument payable with, is certain, 254 

BZBOUTOB8 AND AOMZNX8TBATOB8: 

appointment of, 105 

duties of, 107 

have implied power to sell, 225 

powers of, 106 

requirement of bond for, p. 56 

transfer of stock to legatee by, 226 

riBMBB: 

exemption of, from involuntaiy bankruptcy, p. 182 

nCTITIOirS PATBB: 

instrument payable to, 284 

riDITCIABY: 

contract for breach of duty by, is illegal, 63 

(See Agent, Trustee.) 
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rOBBBA&AHCI: 

as consideration, 3a 

FOEGIBT: 

of assignment of stock, 209 

of bills of lading, 179, 180 

of certificate of stock transferred, ao8 

of check not discovered by depositor, p. 163 

of drawer's name, p. 16a 

of indorsement is an absolute defence, 299 

of negotiable instrument is an absolute defence, .... 294 

FRAUD: 

as a defence to contract, 53-56 

as absolute defence to negotiable instruments, 297 

as persona] defence to negotiable instruments, 322 

bill of lading issued by, 170 

breach of promise is not, 54 

drawer of check without funds is guilty of, ... . 270, p. 149 

effect of transfer induced by, 149, 177 

importance of, in alteration of negotiable instruments, .301 

remedies for, 56 

statements of opinion are not, 53 

FKAUDULINT OOHVSTAMGI: 

is act of bankruptcy, 235 

OAMBUNQ GOHTaACT: 

is illef^ 62 

negotiable instrument given in, subject to personal defence, 321 

OABNISHMnrr. (See Attachment.) 

CORIRAXi ASSZamilllT: 

for creditors, 232 

is act of bankruptcy, 237 

OIFT: 

is invalid without delivery, 126 

of goods in safe deposit box, 193 

GOOD FAITH: 

meaning of, 317 

GOOD WILL: 

passes to trustee in bankruptcy, 242 

OBAGI: 

abolished except on sight drafts p. 225 

OVABANTT: 

definition of, 12 

must be in writing, 37 

(See Surety.) 

GVASDIAH: 

transfer of stock by, 211 

HOLDER n DUI OOUBU: 

rights of, compared with those of one who pays in due course, . 348 

who is, 3i3~'3i9 
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HOUDAT: 

effect of, OD obligatioo to give notice, 405, p. 234 

when included in calculating time^ 354 

when last day of grace is, p. 335 



acceptance and payment for, 433 

KOWMMMD AMD WIFB: 

cannot contract with one another, 305 

transfer of stock between, 316 

nXIGlUTT: 

in contract, 60-64 

when defence to negotiable instrument^, .... 306, 307, 331 

nxmn: 

excuses contract of employment, $9 



as a defence to contract, ^ 



of overdue paper, rights of, 356 



J -1 I ^ 



anomalous, 380 

as means of transferring stock, 3(9 

blank, when, makes instrument payable to bearer, .... 385 

conditional, 378 

effect of payment without necessary, p. 163 

effect of striking out, 313 

filling of blank, p. 149, p. i$o 

forged, can pass no titles 399 

forged, to bill of lading, 176 

may be under business designation, 387, 391 

must be by person entitled, 386 

necessary for transfer of stock, 339 

of bill of lading, 178 

power of trustee to delegate* p. 163 

qualified, 376 

restrictive, 377, p. 149, p. i$o 

right of drawee to insist on payee's, P« i^ 

should be in what name* 387-393 

I1IDOR8BB8: 

extension of liability of, by payment by maker, • P- 3$ 

kinds of, 375 

liability of, 379 

liability of anomalous, 380 

may all be sued at once, P> 150 

notice necessaiy to charge, 394~4i3 

of overdue paper, liability of, 3^6 

order of liabihty of, 381 

presentment necessary to charge, 374-386 

presentment unnecessary to charge when, .... 387-391 
when instrument overdue for purpose of charging, . .353 
when, may be charged on demand paper, 358 



IHFANOT: 

is a defence to negotiable instruments, 303 

mwAwr: 

transfer of stock by, 311 
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IMPBBSONATIOir: 

by payee of instrument, 290 

nrSANI PIRSOH: 

transfer of stock by, an 

mSAllXTT: 

is a defence to negotiable instrument, 304 

terminates offer, 19 

nrSOLVINOT: 

of one party to contract excuses other, 48 

nrsoLvniT dxbtob: 

composition with, 331, p. 130 

methods of dealing with, 330-333 

mFionoH: 

as affecting implied warranty of quality, 136 

buyer's right of, 139 



contracts for performance in, 45 

instrument payable in, b negotiable* 354 

of negotiable instrument, when overdue, makes the whole instrument 

dishonored, 355 

imURJJIOB: 

conditional contract of, 39 

nature of contract of, 11 

passes to trustee in bankruptcy, 343 



of several claimants for stock, 338 



calculation of, 369 

construction of ambiguous agreements for, 367 

conventional, 366 

different kinds of, 365-368 

non-payment of, on negotiable instrument does not make the instru- 
ment overdue paper, 355 

stopped by tender, 37a 

niTOXIGATIOir: 

tffect of, on power to contract, P* 163 

JOmT: 

contract, meaning of, p. 313 

debtor, release of one, releases all, 333 

drawers or indorsers each entitled to notice, 401 

maker not entitled to notice, 394 

ownership of safe deposit box, 191 

ownership of stock, 305, p. 313 

payees of negotiable instruments must both indorse when, . 393, p. 163 

JOniT ACGOmiT: 

right of a bank to pay survivor of, 173 

JUDOmMT: 

bolder may recover, against eveiy party to negotiable instrument, 363 
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XHOWUDOS: 

not equivalent to notice, 399 

of another's illegal purpose, effect of, 64 

of dishonor for non-acceptance as defence, 3^ 

(See Notice.) 

LAUD: 

contract for the sale of, most be in writing, 37 

LBASI: 

must be in writing, 37 

of chattels, 13a 

ptasses to trustee in bankruptcy, 243 

right of lessor to prove in bankruptcy, P- 130 

UGAL TXTLI: 

distinguished from equitable, 148 

LIGATU: 

transfer of stock to, by executor, 226 

UEK: 

of banker, 426 

safe deposit companies have no, 19a 

UatlTATIOHS. (See Statute of Limitations.) 



distinguished from silent or secret partnership, • P- 57 

nature of, 103, p. 57 

UQUXDATID DEBT: 

definition of, 29 

(See Debt.) 

UQVOB: 

sale of, by carrier, .116 

LOAM: 

when contract for, must be in writing, 37 

LVKAOT. (See Insanity.) 

lOAXL: 

acceptance of option lost in, p. 33 

contracts by, 22 

duration of offer sent by, 20 

notice of dishonor may be sent by, 4(^ 

proof that letter has been sent by, P- 313 

right to send check by, p. 34 



implied admbsions of, 274 

liability of, 273 

power of, to extend by payment an indorser's liability, • P- 35 

liABBUD WOBCAN: 

check payable to, in maiden name, 288, p. 163 

(See Husband and Wife.) 

MATUBITY: 

date of, important for three questbns, 350 

discharge of negotiable instrument before, is personal defence, . 327 

negotiable instrument is discharged when the principal debtor is holder 
at, 3" 
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MATUBITY — Con. 

of demand paper for charging indorsers, 358 

of negotiable instrument for purpose of suit, 351 

time of, must be certain in negotiable instrument 355 

waiver of presentment after, 39a 

MunSTIBIAL ACTS: 

may be delegated by agent, 93 



• 



as a defence to contract, 58 

in form of notice to parties secondarily liable, 403 

in offer and acceptance, . 23 

MONXY: 

negotiable instrument must be for sum certain in, . 353 

what is a sum certain in, 354 

MOETQAai: 

assumption of, 198-300 

of chattels, 133, 134 

of future goods, 134 

KAMI: 

in which instrument must be indorsed, 387-393 

NBGOTIABILITT: 

meaning and importance of, 177, 347 

words of, are necessary in negotiable instrument, . 3$6 

NBGOTIABU IN8TBUMINT: 

V absolute and personal defences to, 393 

admissions implied by making 374 

alteration of, is a personal defence when, 339 

anomalous indorsement of, 380 

assignment of claim is not, 349 

bearing unauthorized si^ature of corporation, .... 396 

becomes over due when instalment unpaid, 355 

cancellation of, made under a mistake, p. 181 

cannot be varied by parol evidence, 343~347 

certification of, discharges drawer when, P- 149 

check drawn without funds is, 350 

conditional indorsement of, 378 

consideration binding accommodation parties to, ... . 367 

consideration for, need not move from promisee to promisor, 36$ 

consideration once existing for, makes binding, .... 366 

consideration paid for, does not affect amount recoverable, 363 

dated on Sunday, P* 1 50 

damages recoverable on, 363-371 

discharge of, 30&-313 

discharge of, before maturity is personal defence, .... 337 

does not become overdue because interest unpaid, . 355 

duress as defence to 333 

, effect of fictitious payee in, 

, effect of indorsement of, when overdue, 

effect of knowledge of dishonor for non-acceptance, .... 349 

excuse for presentinf[ does not excuse notice of dishonor, . . 395 

failure of consideration for, 336 

forged indorsement is absolute defence to, 399 

forgety of, is an absolute defence, 394 

fraud as a defence to, 397, 333 

holder's bankruptcy is defence to, 300 

holder of, may enforce against every party, 363 
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mOOTZABU mSTBUMIlIT— Ckm. 

^ holder of, may renounce rights, 338 

^ husband and wife cannot make to one another, .... 305 

tr if signed bjr unauthorized agent is invalid 39$ 

^ imperMHiation of another by payee of, 290 

^ importance of negotiability of, 177, 247 

( indorsement of, when payable to two or more, .... 392 

> infancy as a deifence to, 303 

^ interest recoverable on, 36^-369 

^ is not irregular though postdated, 320 

I kinds of indorsers of, 275 

I lack of consideration as defence to, 32$ 

^ lack of deliveiy as a defence to, 324 

^ lack of title an absolute defence to, 298 

^ liability of drawee, acceptor and miaker of, 273 

, liability of drawer of, 268-273 

\ liability of indor^r of, 279 

^ lunacy is a defence to 304 

I. may be indorsed under business designation, .... 287, 291 

I may contain additional power, 2^9 

^ may contain statement of transactbn, 251 

I must be certain as to maturity, 25$ 

J. must be complete and regular when taken by holder, .314 

t, must be for a sum certain in money, 252 

^ must be unconditional, 251 

I, must be written and signed, 248 

( must contain an unconditional order or promise, .... 249 
i must contain no additional order or promise, . . 258, 200 

p^must contain words of negotiability* 256 

uiiecessity of consideration for, 262 

^ notice of dishonor of, 394-413 

^ order of indorsers' liability on 281 

^ payable in currency, 253 

^ payable in instalments, 354t 35$ 

( payable on demand matures when, 3$7~3^i 

presentment of, excused when, 3B7-391 

presentment of, necessary to charge secondary parties, 374 

.' presentment of, not necessary to charge party primarily liable, . 373 

. presentment of, temporarily excused when, 393 

. protest fees may be added to damages on, 371 

i^i|ualified indorsement of, 276 

. raising the amount of, 302 

\ re-exchange recoverable on, 370 

, requirements for protesting, 412, 414-423 

, restrictive indorsement of, 277 

^ satisfaction of antecedent debt is sufficient consideration for, 264 

. several promises in, may be supported by the same consideration, 263 

. should be indorsed in what name* 287-293 

^ should specify place of payment, 38$ 

^ Sunday laws as a defence to, 307 

. tender stops interest of, 373 

^ time of presentment of, 383 

\ unauthorized filling of blanks in, 330 

) usury as a defence to, 306 

' what is reasonable time for presenting, if payable on demand, . 360, 361 

^ when a set-off is a defence to, 343 

' when alteration is absolute defence to, 301 

' when payable on demand, 261 

Vwhen payable to bearer, 283-285 

> when right against par^ primarily liable accrues, .352 
; who may negotiate, 286 
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HIOOTIABLI IN8TBUME1IT8 LAW: 

section numbering of, 246 

HOnGI: 

of infirmity in negotiable instrument, 318 

of revocation of aunt's authority necessaiy, 96 

that stock is held m trust, 318 

to report errors within thirty days, P« i^ 

(See Notice op Dishonor.) 

ironOS OF DMRONOB: 

address to which, should be sent, 409 

by telegraph, 407 

by whom should be given, 396 

effect of death of party secondarily liable on, 400 

enures to benefit of whom, 403 

excuses for failure to give, 413 

for non-acceptance, 316, p. 224 

form of, 402 

knowledge is not equivalent to, 399 

may be given by agent, 397 

may be waived, 410-412 

must be given to whom, 398 

necessary to charge secondary parties, 394 

not excused because presentment excused, 39$ 

proof of, P-3I3 

should be sent how, 40| 

successively to several parties, 408 

time within which, must be given, 404-408 

waiver of, included in waiver of presentment, 395 

irOVATXOH: 

discharge of debt by, 199 



• 



containing condition for prompt acceptance by wire, . p. 10 

duration of, on stock exchange 20 

duratk>n of, when sent by mail, 20 

duration of, when sent by telegraph, 20 

effect of mistake in, 23 

in auction sales, 15 

may be terminated by lapse of time, 20 

may be terminated by rejection, 17 

may be terminated by revocation, 17 

may specify time for acceptance^ 20 

terminatk>n of, by death, 19 

termination of, l^ insanity, 19 

what constitutes, 7-9 



OPmOH: 

statements of, are not fraudulent, 53 

statements of, are not warranties, 131 

OPTION: 

acceptance of, by telephone, p. 34 

must be complini with exactly, p. 33 

with consideration, 10 

without consideration, 9 

OVKBDUK: 

effect of indorsement when instrument is, 356 

when negotiable instrument », 350~353 



(Raftnooei, nnlw pfweded with p.. ara to Metfans.] 



FIBOL lyXDOICI: 

rule excluding. 



a notice to one is notice to the firm, 
has power to indorse partnership paper, 

powers of, 

who is limited, .... 
who is silent, .... 



343-346 



401 



assumption of debts of, 

definition of, 

dissolution of, 

limited, 

negotiable instruments payable to, may be indorsed by one partner, 
ownership of property held by, 



99. ioo 
P-57 
p. 57 

198 

98 
102 
103 
293 

lOI 



passes to trustee in bankruptcy, 142 



FAWNBROKBB: 

recoveiy of goods from. 



p. 93 



fictitious, . . . . 
may be a holder in due course; 



284 
319 



delivery and, are concurrent conditions, 128 

discharges negotiable instrument, 308 

for honor, 423 

in part, of debts baned by limitation, 35 

need not be made for work until it is done, 42 

of debt when a sufficient consideration, 27-30 

place of, should be specified in negotiable instruments, 385 

what amounts to, in due course, 348 



nBFOBMAMOI: 

by both parties to a contract concurrently conditional when, 
first due, under contract must be first performed, 

of condition when excused, 

of contract of empk>yment, 

of instalment contracts, 



44 
43 
4' 
4a 

45 



FL4CB: 

of delivery, 

of payment should be specified in negotiable instruments, . 

of presentment, 

of protest, 

of residence of party to be notified of dishonor, effect of, . 



127 
385 
384 

404*406 



FLIDOB: 

trustee has no implied power to, 221 

F08TDATID IN8TBUMINT: 

is not irregular, 320 

FOWSE: 

coupled with an interest, 95 

of partners, 99i 100 

of trustees, executors and administrators, .... 106, 107 

(See AuTHOUTY.) 

244 



(HeferaiMi, unleM praoeded with p., ■■• to seetiona.] 

POWER or ATTOSNK7: 

definition of, 88 

effect of putting seal on, p. 83 

need not be witnessed, p. 81 



effect of receiving, on right to prove in bankruptcy, .... 243 
is act of bankruptcy, 336 



dishonor for non-acceptance without, 378 

excuse for, does not excuse notice, 395 

excuses for delay in, 393 

excuses for failing to make 387-391 

for acceptance must be made to whom, 377 

for acceptance, time of, 376 

for acceptance when necessary, 375 

for payment must be made to whom, 303 

involves showing instrument, 386 

must be made by whom, 383 

necessary to charter secondary parties, 374 

not necessaiy to charge party primarily liable, • • • • 373 

place of, 384 

time of, 382, p. 213 

waiver of, 390, 393 

waiver of, includes waiver of notice, 395 

PBICl: 

when seller may recover, 146 

PBIRGIPAL: 

bound by agent's acts when, 78-87 

rights of, 70-75 

undisclosed, 83 

PEOIOSBOET NOTE. (See Negotiable Instrument.) 



which passes to trustee in bankruptcy, 343 

PBOTIBT: 

excuses for failure to, 432 

fees for, may be added to damages, 371 

for better security, 431 

for non-payment after dishonor for non-acceptance, .... 430 

may be made by whom, 417 

meaning of, 414 

must contain what, 416 

necessary for what negotiable instruments, 415 

place of, 419 

time of, 418, p. 313 

waiver of, implies waiver of presentment and notice, 413 



• 



definition of, 89 

does not require a witness, p. 4$ 

PITBUC 8IBVI0S: 

duties of one engaged in, ....'.... 151 

PUBLIC 8EBVI0S OOMPANT: 

when a carrier is, 150 

245 



PManoMi. vrhm t nmdad with p., an to Molioiis.) 

EAZLEOAD COMimUIXOH: 

functions of, i$3 

BATOIOATIOir: 

of agent's acts» 84 

of unauthorized signature* 295, p. 16) 

BBAL UTATE: 

contract to sell, not owned by the seller, p. 46 

materiality of delay in contract for sale of, p. 33 

warranty not implied in sale of, 133 

BKABONABU TOtM: 

offer lapses after, ao 

what is, for presenting demand paper, 360, 361 

(See Time.) 



effect of, 67 

written on check, p. 45 



is act of bankruptcy when, 23S 



definition of, 370 

Bvsonoir: 

of offer, 17, 18 



of contract, 6$ 

of one joint debtor releases all, 33a 

of surety by discharging principal debtor, .... 334-341 

snnmciATioN: 

of holder's right against party to negotiable instrument, .68;, 338 



distinguished from warranty, 131 

drawing of a check is a, 370, p. 149 

BIFUDIATION: 

by one party to a contract excuses the other party, .... 49 



of contract, 65 

BSSnUXHT OF TRADE: 

contracts in, 61 

BEVOOATIOH: 

of agent's authority 95>96 

of offer after part performance, p. 32 

terminates offer, 17 

SAR D1P08XT OOMPAKXIS: 

are bailees for hire, 186 

effect of depmitor's death 191 

gift of goods in, 193 

have no lien, 193 

liability of, for loss, 187 

liability of goods in, to attachment, 188, 189 

liability of, under inheritance laws, 195, p. 1 18 

right to sue for goods wrongfully removed 194 

search for stolen property in, 190 
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IB/dtnttom, unlev preoedad with p., an to ■eetkwu.l 

SAUE: 

appropriation of goods to 1 13-119 

at auction, 15 

conditional, 120 

definition of, 108 

distinguished from contract to sell, no 

effect of bill of lading on, 1 18, 1 19 

formalities necessaiy to make, 109 

importance of delivery in, 125 

induced by fraud, 149 

of goods C. O. D., 117 

of liquor sent by carrier, 116 

remeidies for breach of warranty in, 141-144 

remedy where buyer fails to take goods, 145, 146 

stoppage in transit after, 147 

trustee has no implied power of, aao 

use of bill of lading in, 157--164 

warranty of quality implied in, 134-141 

when contract for, must be in writing, 37 

when goods are delivered to a carrier, 1 14-119 

when title to goods passes, 111,113 

SATUBDAY: 

effect of, on obligation to give notice, 405, p. 235 

when last day of grace falls on, .p. 224 

BIAL: 

contract under, 4 

effect of, on power of attorney, p. 82 

what constitutes, 5 

of bills of exchange, 424 

8iT-orr: 

as a defence to negotiable instrument, 342 

banker's right of, 426 

right of, in bankruptcy, 244, 426 

BIQHT: 

bill of exchange payable at, is entitled to grace, .p. 224 

instrument payable at, is payable on demand, 261 

presentment for acceptance necessaiy for bill payable after, 375 

UaNATXTBl: 

by unauthorized agent, 295 

by unauthorized corporation or officer, 296 

effect of representation of genuineness of, p. 163 



gives consent when, 24 

STATUTC OF UMITATIONB: 

effect of part payment on, 3$ 

effect of waiver of, by maker on indorser's liability, . • P* 3$ 
nature of, 33>43$ 

8TOOK. (See Transfer of Stock.) 

STOCK BBOKBB: 

acting as agent for both buyer and seller, • 75f P- 45* P* 10$ 
contracts of, when illegal, 62 
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